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FOREWORD 


When this symposium on the Uniform Commercial Code’ was originally planned 
about a year ago, it was thought that the Code would be in final form, ready for 
adoption by State legislatures and the Federal Congress, by the time of publication 
of the symposium, so that it might well be of value to those interested in both the 
interpretation of the Code’s provisions and the arguments over the merits of its 


enactment. 

Although events have postponed adoption of a final draft of the Code by the 
American Law Institute and the National Conference of Commissioners on Uniform 
State Laws until later this year, it was thought desirable not to delay publication 
of the symposium, since much of the material in it related to current debates and dis- 
cussions over the present language and approach of various provisions in the latest 
drafts of the Code, even in tentative form. 

For example, as the articles in this issue show, there is serious question whether 
the sections of the Code relating to conflict of laws and federal enactment should 
not be changed, perhaps drastically, before approval of the final draft. Professor 
Beutel also points out serious difficulties in the basic structure and approach of the 
entire Code itself. And the Sales and Secured Transactions Articles of the Code, 
also discussed in this issue, raise important questions of policy, language, and inter- 
relationship with other fields of law, such as bankruptcy. Further discussion of 
these and other issues arising out of the drafting and adoption of the Code will, of 
course, be continued in the following issue containing Part II of this symposium. 

In a project of this magnitude, which attempts to reduce to one coherent uniform 
legislative form fields of law hitherto covered by a multitude of often conflicting laws 
and court decisions, it is hardly surprising that complete agreement cannot easily 
be reached on many points and topics. The complexity of the task is increased 
by the impact of the Code on related fields of law, such as bankruptcy, and the 


*In two parts, of which the present issue is the first. 
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sensitive issues raised in such areas as conflict of laws when the attempt is made to 
make the Code a truly uniform one in our federal system. 

Whatever may be the fate of the present draft of the Code, there can be no 
doubt that the fields of the law covered or touched by it have greatly benefited from 
the labor and explorations for the last few years of the many draftsmen, advisers, 
and others who have participated in the work on the Code. Much has been 
accomplished, much no doubt still remains to be done. 


Rosert KRAMER. 





SALES AND TITLE AND THE PROPOSED CODE 


Extvin R. Latry* 


Title, observed a well known writer on sales some years ago, “is still the funda- 
mental factor in the law of sales.”! A reading of a group of judicial decisions dealing 
with sales, taken at random, would no doubt justify that observation. Did title (“the 
property”) to the goods pass from the seller to the buyer at some point? That 
question traditionally has purported to solve a host of issues in the law of sales; if 
I may exaggerate for a moment, nearly everything in sales outside of “warranty” 
and a few other sales areas, seems to have turned on that question. In the law 
schools, the course in Sales often has amounted to a course on the rules of title- 
passing.* On the whole, the standard treatises have reflected this apparent stress on 
title and title-passing. This emphasis on a “pure” legal conception as a solvent of the 
work-a-day problems of the market is reminiscent of the former preeminence in 
corporation law of ultra vires,* as well as of the concept of separate corporate entity, 
invisible, intangible, existing only in the eye of the law. 

The traditional preoccupation with title-passing has not been without its 
counter currents. Particularly since the publication of Professor Llewellyn’s casebook 


in 1930,° the potency and adequacy of title-passing as a realistic solvent have been 
increasingly re-examined. A jurist of the stature of Learned Hand has observed in 


“ae 


the course of a strong judicial opinion: “ ‘title’ is a formal word for a purely con- 


ceptual notion; I do not know what it means and I question whether anybody does, 
except perhaps legal historians." Non-judicial legal literature increasingly refers to 


* B.S. 1923, Bowdoin College; J.D. 1930, University of Michigan; J.Sc.D. 1936, Columbia University. 
Professor of Law, Duke University. 

? Waite, Book Review, 28 Micu. L. Rev. 947, 948 (1930). 

* And even as to “warranty” in many states at common law title was (perhaps is) treated as of im- 
portance with respect to the remedy available to the buyer. Thus, in some states, in an executory contract 
of sale (where title had not passed), acceptance of the goods barred an action for damages for breach 
of certain warranties. Distinctions in application of the rule became rarified and conflicting. Again in 
some states, title-passing barred rescission for defective quality, in absence of other factors justifying 
rescission. The dilemma in which the combination of these rules could put the buyer is well analyzed 
in 3 Wittisron, Sates §489 (Perm. ed. 1948). A notable achievement of the Uniform Sales Act was to 
cure these common law defects. Unirorm Saces Act §§49, 69. 

* Of the two parts into which the contents of Williston & McCurdy's Cases on Sales (1932 ed.) were 
divided, Part I, entitled “Transfer of Property and Title,” embraced slightly over one-half of the book. 
Many instructors never get much beyond the first half of a casebook. 

“At one time, a treatise on the entire law of corporations could be published under the name of 
ultra vires; ¢.g., Sewarp W. Brice, A TREATISE ON THE Docrrine or Uttra Vires (2d. Am. ed. 1880). 

® Kart N. LLEWELLYN, Casrs AND MATERIALS ON THE Law OF SALEs (1930). 

°L. Hand in In re Lake's Laundry, Inc., 79 F.2d 326, 328-329 (2d Cir. 1935). The court held, 
over L. Hand's dissent, that a title-reserving conditional seller of machinery could reclaim the chattels 
upon default despite the fact that the buyer corporation was in reorganization under §77B of the Bank- 
ruptcy Act. Had the buyer purchased by giving back a purchase money mortgage as security, the 
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the barrenness of title. Also, one hears that a highly critical attitude to title analysis 
is encountered in the halls of legal learning.’ However, to date few studies have been 
specifically devoted to the critical evaluation of the title-passing analysis in sales. 

The title-analysis tradition, so strong at common law, persists with scarcely 
diminished vigor under the Uniform Sales Act which, like its model the English 
Sale of Goods Act, is largely a work of codification of common law attitudes. The 
persistence is abundantly demonstrated by the judicial decisions under both Acts. 

Into this traditional juridical culture that is prone to “talk title” upon slight provo- 
cation, ventures the proposed Commercial Code® with its deliberate belittling of title 
as a solvent of sales problems. The Comment to the opening section of the Sales 
Article of the Code expressly reveals that the purpose of the Article is to state legal 
consequences “as following directly from the contract and action taken under it 
without resorting to the idea of when property or title passed or was to pass as 
being the determining factor.”® The Comment continues: 

The purpose is to avoid making practical issues between practical men turn upon the 


location of an intangible something, the passing of which no man can prove by evidence 
and to substitute for such abstractions proof of words and actions of a tangible character. 


Accordingly, the Code’s approach is to come to grips directly with every issue (or, 
at least, nearly every significant issue) that traditionally has been solved, or sought to 
be solved, through the title concept. Thus the Code has sections specifically devoted 
to risk of loss, price actions, legal consequences of certain mercantile terms, and 
other phases later to be mentioned. 

To illustrate the difference in approach between the Code, the Uniform Sales 
Act, and the common law (retarded or advanced), let us take a C & F contract 
for 1,000 drums of codfish from St. Johns, Newfoundland, to Philadelphia, price 
$10 per 100-lb. drum, payment cash against documents (the documents to include, 
let us say, a negotiable bill of lading, seller’s order, to be eventually presented duly 
endorsed); let us assume that the shipment is lost at sea in transit by casualty not 
covered by insurance; knowing this, the buyer refuses to pay when the documents are 
tendered; so the seller sues for the purchase price.” The seller, we assume, lived 





machinery would have “stayed in” the reorganization, as “property of the debtor,” in the words of 
§77B(b) (10). But here, because “title” was in the seller, the machinery could be pulled out. Such 
decisions lead one to wonder about the functional virtues of analysis in terms of title. 

™ Dean Prosser has stated to the writer that he had a standing rule when he was teaching the course 
in Sales: never was the student to “talk title” in discussing a case, at least if the case involved the 
question of obligations and remedies between seller and buyer. Apparently Dean Prosser’s notion was 
that if in such a case you can give no reason for a decision other than that title has or has not passed, 
you are not giving much of a reason. 

* The “Sales” part of the proposed Code constitutes Article 2 of the Code, as set out in the May 
1950 Proposed Final Draft. In the discussion that follows, references to the “Code” are to the Sales 
part (the Sales Article) of the Code and to the May 1950 draft, as modified by the September 1950 
Revisions, unless otherwise indicated. 

* Cope, Comment to §2-101. By Article 1 of the Code, entitled “General Provisions,” the courts are 
specifically invited to consult these official Comments as aids to determine the underlying reasons, 
purposes, and policies of the Code and as a guide in its construction and application. 

1° The above facts are suggested by Smith Co. Ltd. v. Marano, 267 Pa. 107, 110 Atl. 94 (1920). 
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up to all the contractual obligations resting upon him relating to the shipment of 
conforming goods. The issues thus presented are: is the seller entitled to recover 
his price, as distinguished from his right to some other recovery if indeed he has 
any right to recover at all; in turn, were the goods at buyer’s risk or at seller's risk 
in transit? Under the Code, the analysis would run as follows: 

1. By §2-709, the seller is entitled to recover the price if conforming goods are 
lost “after risk of their loss has passed to the buyer.” So we look to risk of loss. 

2. By §2-509, where the contract requires or authorizes the seller to ship the 
goods, “the risk of loss passes to the buyer when the goods are duly delivered to the 
carrier even though the shipment is under a bill of lading seller’s order,” unless the 
contract requires the seller to deliver at destination (in which event, risk of loss would 
pass “when the goods are there duly tendered”). So we look to see whether C & F is 
a “destination contract.” 

3. By §2-320(3), a C & F contract imposes the same obligations and risks as a C.LF. 
contract, except for the seller's obligation to obtain insurance for account of the 
buyer. So we look to the Code sections relating to C.F. 

4. By §2-320(2), which sets out a list of shipment obligations imposed upon a 
seller under a C.LF. contract, the inference is fairly clear that once the seller has 
properly done all those shipment things which he ought to have done, he is in the 
clear, and that a C.LF. contract is not a contract whereby the seller undertakes to 
deliver at destination. This inference is further supported and clarified by the 
accompanying official Comment, which states that “the C.I.F. contract is not a 
destination but a shipment contract with the risk of subsequent loss or damage to 
the goods passing to the buyer upon shipment if the seller has properly performed 
all his obligations with respect to the goods.” 

The result of the foregoing analysis under the Code, then, is that the seller in 
the supposed case would be entitled to recover the purchase price. In all this 
analysis, be it noted, there is not a word about “title.” 

Under the present Uniform Sales Act, the analysis would be along the following 
lines. If title’ has passed to the buyer before the buyer’s repudiation, the seller is 
entitled to recover the price, under §63(1).’* Or, following the thought that the 
seller is not entitled to recover the price if the goods were lost while they were still 
at his risk, one then looks to §22: under that section the goods “remain at the 
seller’s risk” until title passes to the buyer (with exceptions not pertinent to the case 
under discussion). So, in any case, we look to see whether title has passed to the 
buyer. (Unlike the Code, the Uniform Sales Act has no sections specifically devoted 
to C & F, either directed at specific legal aspects of C & F or to title-passing under 


™ To be technically accurate, it is the “transfer” of “the property” in the goods that entitles the 
seller to the price under Uniform Sales Act §63(1). That Act speaks of the transfer of “the property” 
as between seller and buyer, but of the transfer of “title” as between the contracting parties and third 
persons. See the headings under Part II of the Act, preceding §§17 and 23. For the purpose of this 
paper, we shall use the term “passing of title” to cover both situations, a terminology of frequent use. 

72 The other subsections of §63, specifying other situations in which a price action is maintainable, 
would seem not pertinent to our hypothetical case. 
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C & F.) We can readily dismiss any argument to the effect that the seller in our 
case still had title at the time of loss by retaining the bill of lading consigning the 
goods to seller's order; by §§20(2) and 22, the retention of such security does not 
prevent the passing of title or the risk of loss. So, the general title-passing sections 
of the present Act would come into play, particularly §§18 and 19. Section 18 is to 
the effect that title passes when the parties so intend, having regard to the terms of 
the contract, conduct of the parties, usages of trade, and circumstances of the case; 
while §19 aims to help us discover the intention of the parties by laying down rules 
for ascertaining that intention, with the always-overriding qualification: “unless 
a different intention appears.” Section 19 then lays down the rule (the closest to 
our case of the five rules under §19) to the effect that if the seller is to pay the 
freight to destination, title does not pass till the goods arrive there.’* Now, by the 
very meaning of the “F” term in a C & F contract, one of the things that the seller 
undertakes to do is to pay the freight to destination. (Although at this point one 
might get into an argument: does $10 per drum C & F Philadelphia mean that the 
seller prepays the freight to Philadelphia and the amount thereof is included in the 
$10 price, or that the seller simply subtracts from his bill the amount of the freight 
which the buyer is to pay at the other end? Let us not belabor the point, except 
to say that the present Act is silent and that mercantile understanding seems to be 
that the seller prepays freight.)’* It might seem, then, that under the present Act, 
title would not pass upon shipment under a C & F contract and thus the seller would 
not recover the purchase price from the buyer in our hypothetical case."5 But had 
this been a C.LF. contract, the seller probably would recover because, while the “F” 
term in C.LF. points to title not passing, the “I” term points to title passing, and 
when you put them both on the scales, the “I” term is said to outweigh the “F” 
term, thereby providing that “different intention” to which the rules in §19 always 
give way.’® But the businessman will say that this difference in legal consequence 
between C & F and C.LF. is absurd; that it is even more absurd to make this vital 
difference in legal consequences turn on imputing to the businessman thoughts 
about something he had no thoughts upon or intention of thinking about, viz., 
“title”; that C & F is understood to be just like C.I.F. except that in C & F the seller 
does not obligate himself to attend to insurance details. Perhaps the court will sym- 

** UnirorM Sates Act §19, Rule 5: “If the contract to sell requires the seller to deliver the goods to 


the buyer, or at a particular place, or to pay the freight or cost of transportation to the buyer, or to a 
particular place, the property does not pass until the goods have been delivered to the buyer or reached 
the place agreed upon.” 

** See Revised American Foreign Trade Definitions (1941) adopted by a joint committee representing 
the Chamber of Commerce of the United States, the National Council of American Importers, Inc. and 
the National Foreign Trade Council, Inc., reported in 2 WiLtiston, SaLes 135 (Perm. ed. 1948). 

*® See remarks in Pittsburgh Provision & Packing Co. v. Cudahy Packing Co., 260 Pa. 135, 103 Atl. 
548, 549 (1918), to the effect that “C & F Pittsburgh” (from Kansas City) means the same as “F.O.B. 
Pittsburgh”—which in turn presumably would mean, if we “talk title,” that title would pass at destina- 
tion under C & F. In this case, the rights of the parties were fixed before the state had adopted the 
Uniform Sales Act, but there is nothing in the Act that would compel a change of judicial attitude. 

1®© Smith & Co. Ltd. v. Marano, 267 Pa. 107, 110 Atl. 94 (1920). 
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pathize with him;17 if so, the court might seize an opening for allowing “usages of 
trade” regarding C & F to establish a non-title-passing-intention of the parties; or 
conceivably the court might find itself inclined not to resist an argument that Rule 5 
of §19 contemplates, and only applies to, terms dealing with delivery (e.g., “Delivery: 
to carrier at St. Johns freight prepaid to Philadelphia”) and that C & F in the price 
term makes Rule 5 inapplicable, hence title passed on shipment as in the “usual” 
case.4® Or the court may find that the documents showed that insurance, in our 
hypothetical C & F case, was to be effected by the buyer, hence that title was intended 
to be in him during transit.’® It is readily apparent that these title-locating diff- 
culties make prediction hazardous, to say the least. 

If the law applicable to our hypothetical case were that of a state that has not 
adopted the Uniform Sales Act, leaving us at common law, the analysis would, as 
under the Act, run in terms of locating title, with comparable difficulties in applica- 
tion of the common law rules for locating title. In such a common law jurisdiction 
there are additional doctrinal troubles. For instance, there is common law authority 
(and of not too ancient vintage) to the effect that the seller’s retention for security 
purposes of a seller’s order bill of lading keeps title in the seller even after shipment.” 
Moreover, resort to trade usages to ascertain intention at common law runs into 
snags.” 

The foregoing discussion illustrates the basic difference between the attitude of 
the common law and Uniform Sales Act and that of the Code towards resort to title 
in order to resolve particular issues, such as risk of loss and recovery of price (and 
many others). Despite the Code’s minimization of title as a working tool, the Code 
nevertheless contains a fairly elaborate section, §2-401, devoted to the “passing of 
title.” Several observations may be made on this apparent concession to the title 
tradition. First, the section in question restates, the better to emphasize the point, 
that the various provisions of the Sales part of the Code apply “irrespective of title 
to the goods.” Since most of the legal issues, and certainly the most important ones, 
traditionally resolved through title are directly covered by specific Code provisions, 
the areas wherein title is of importance thus become greatly limited. Second, one of 
this section’s basic provisions, viz., that “unless otherwise expressly agreed title passes 
to the buyer at the time and place at which the seller completes his performance 
with reference to the physical delivery of the goods,” seeks to select an objectively 
manifested physical act as the title-passing point. This is to avoid resorting to the 
classical “presumed intention of the parties” about an intangible something that the 
parties generally never thought about, viz., “title.” Third, the Code recognizes that 
there may be a legitimate sphere for the operation of “title,” that the eternal question 


*7 Cf. Clark, C. J., in Madeirense Do Brasil S/A v. Stulman-Enrick Lumber Co., 147 F.2d 399, 402 


(2d Cir. 1945). 
*® As in Secor v. Charles H. Tompkins Co., 45 A.2d 117 (D. C. Mun. Ct. 1946). 
1° Madeirense Do Brasil S/A v. Stulman-Enrick Lumber Co., 147 F.2d 399 (2d Cir. 1945). 
#° See cases cited in 2 WILLISTON, SALEs §305 n. 16 (Perm. ed. 1948). 
*1 Barnard v. Kellogg, 10 Wall. 383 (U. S. 1870), is illustrative. 
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of mine and thine will persist and that there may be existing situations or novel 
situations which are not covered by the Code and in which, out of sheer lack of any 
other legal tool, the courts may have to fall back on title as a solvent. Accordingly, 
§2-4o1’s rules concerning title are a sort of residual catch-basin, applicable by its 
very terms only “insofar as situations are not covered by the other provisions of this 
Article.” 

Criticism has been made of the novel language of the title-passing section of the 
Code, as requiring litigation to establish its meaning in those situations, not spe- 
cifically covered, where title can still be of importance; criticism has also been 
directed to the Code’s elimination of presumed intention as determining the passing 
of title.2* However, as to any matter which really is a significant element in a deal 
in a practical sense (and not in the who-has-title sense) not only is the matter 
most likely to be specifically treated in the Code but also in all probability it is one 
where the intention, express or implied, of the parties on that point will be a sig- 
nificant segment of their contract and hence respected under the Code. It is only 
in the outer fringes that, under the Code, one has to fall back on title, and in those 
fringes the location of title either by express agreement of the parties or by manda- 
tory rule irrespective of agreement would seem preferable to the presumed-intention 
approach.?* Few areas of law are more productive of litigation than the location of 
title under the presumed-intention approach; to this day, despite the decisions under 
the Uniform Sales Act, it usually takes a litigation to establish what was the title- 
passing intention of the parties. Later comments in this article will illustrate this 


point. 
II 


By minimizing the consequences of title-passing in most situations and by 
abandoning the search for presumed intention about title-passing in the residual 
cases, as well as by disregarding any claim of title-intention in some of the residual 
cases, the Code does depart, as Williston has said, “from the long established tests 
for determining title and the consequences of title or the lack of it.”** And the 


*? Williston, The Law of Sales in the Proposed Commercial Code, 63 Harv. L. Rev. 561, 569 (1950). 

** Section 2-401(3) of the Code, as it appeared in the May, 1950 Draft to the effect that “where 
delivery is to be made without moving the goods, if the goods are at the time of contracting already 
identified and no documents are to be delivered, title passes at the time and place of contracting,” has 
by the September, 1950 Revision been qualified by the words “unless expressly agreed.” WILLISTON, supra 
note 22, at 570, in criticizing the previous mandatory aspect of §2-401(3) raises this point: if S contracts 
to sell to B an identified Buick car at the end of the season, delivery to be taken at S’s garage where the 
car is, why can’t title pass at some point after the making of the contract if S and B so intend? With all 
due respect, I suggest that this attitude seems to make too much of title as an end in itself, with too 
little concern about the narrow issue that may be involved. If the narrow issue involved in the particular 
situation is none of the issues specifically treated in the Code (including rights of purchasers from and 
creditors of either S or B), the then Code rule of title-passing at the time of bargain, irrespective of the 
parties’ intention seems easier to apply and fully adequate to do justice and still respect freedom of 
contract—unless one is convinced that this basic freedom should include freedom to contract about title 
in vacuo disembodied from specific content. It will be a rare case where parties will make a present 
deal concerning an existing identified Buick and yet express concern about future passing of title, over and 
above express terms about who gets what and when, and who bears the risk meanwhile. 


** Williston, supra note 22, at 570. 
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learned author adds that this is the most objectionable and irreparable feature of the 
Sales part of the Code.*® This criticism would be particularly forceful if we could 
agree that the traditional title-passing analysis at common law or under the Uniform 
Sales Act is working well. That is: (a) if the operative facts in sales transactions 
that effect title-passing afforded a good basis of prediction, in the light of the existing 
rules concerning the role of intention and the ascertainment of unexpressed intention, 
that a court will hold title has or has not passed in specific cases; and (b) if the 
determination that title has or has not passed adequately performed the various 
functions that title location is traditionally expected to perform (i.e., automatically 
settle questions like risk of loss, recovery of price, reclamation in bankruptcy, main- 
tenance of replevin, measure of damages, etc.), then the present situation would be 
working well and would need no drastic overhauling. At the most, the situation 
would call for adoption of the Uniform Sales Act in those states that have not yet 
adopted the Act, and perhaps some minor amendment of that Act. 

On the surface the present title-analysis approach looks good. The rules of 
the Uniform Sales Act and their common law counterparts (with the varying 
degrees of conflict of authority that we have come to expect as natural) seem on the 
surface easy to grasp. True, we sometimes have misgivings about the reality of 
ascertaining the presumed intent of the parties about something that they didn’t 
think about, but we are accustomed to similar “finding” of the intent of the legis- 
lature in statutes and of parties in contracts. Moreover, the judicial opinions on 
title-passing, in isolated cases, seem on the whole to “read well” and to come to a 
“good” result. It is when you begin to dig below the surface that you strike trouble 
and confusion; and the further you dig the greater the confusion; and while I 
cannot claim where you end when you “exhaust” the explorations, I venture that 
the more you explore the more you become willing to take either side on an alleged 
title-passing question in most cases. To pursue and present this thought fully 
would require extended space; in the few pages allowed me, I can only give 
illustrative examples. 

In Glass v. Blazer Bros.,* the written instrument of sale recited that “Blazer 
Brothers has this day sold to Alex. Glass their entire crop of growing flax . . . to be 
delivered at his elevator in Freeman, not later than September 15, at one dollar per 
bushel. . . .”. The market price went to $1.40 per bushel and the sellers, weak 
against temptation, refused to deliver to buyer Glass at his elevator; indeed, they were 
about to sell to others when buyer Glass brought this action of replevin—successfully. 
Title had passed, said the court. Now, by all the traditional rules of title-passing (as 
well by the common law under which this case was decided as by the specific rule 
of the Uniform Sales Act §19 relating to contracts requiring a seller to deliver at a 
particular place) title ought not to have passed. That is, title-in-the-abstract ought 
not to have passed—sheer title in the heaven of pure conceptions undefiled by such 


°5 Id. at 571. 
2691 Mo. App. 564 (1902). 
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mundane considerations as whether it is better to let the buyer get this flax or get 
a judgment against the welching seller and satisfy the judgment as best he can. 
The court’s technique in “finding” that title had passed is instructive. The court 
pointed to the words “has this day sold” as showing a then-and-there title-passing 
intention; in addition, it distinguished away those decisions where, said the court, 
there remained something to be done as a condition precedent to the transfer of title. 
Yet scores of judicial opinions either tell us that the words “has sold” as distinguished 
from “has agreed to sell,” are not particularly determinative, or else ignore the 
phraseology (pointedly, I would say) when it leans away from the title-passing 
decision.” As for the “condition precedent” rationale, it seems fairly clear that 
the court could as easily (indeed, more easily) have labelled delivery at the elevator 
a “condition precedent.” If these very goods had been destroyed by casualty before 
delivery to the elevator, I venture that the court would have “found” that title had not 
passed. Is it, then, that title may have passed for one purpose, viz., buyer’s replevin 
from welching seller, but not for some other purpose, viz., risk of loss or personal 
property tax? Which suggests: was the court led (or misled, some might say) to its 
title position by sheer logic and analysis of title-laden propositions or by keeping 
a sharp eye on the end result and manipulating title so as to conform? Passing of 
title lends itself readily to manipulation, for it involves “finding” an intention about 
something that laymen in business deals don’t think about and hence don’t express 
themselves about; and the typical situation presents factors which can be worked 
up into sign posts pointing in opposite directions. 

If the court in Glass v. Blazer Bros. was impelled to its decision not by title 
abstractions (despite what it said) but by its balancing of the policies, pro and con, 
on the narrow issue whether the buyer under such circumstances should be per- 
mitted an action to get the goods as distinguished from an action for damages, then, 
it is submitted, the holding of that case can best be stated not in terms of some 
broad rule about title-passing but perhaps as follows: “When the goods that are the 
subject matter of the contract of sale have become identified, then the buyer (upon 
making and keeping open a tender for any unpaid balance of the purchase price) 
may recover those goods from the seller if the seller repudiates or threatens to re- 
pudiate.” Such a statement probably comes closer to “the truth” of that case than 
some proposition about title-passing. The Code, then, in approaching specific legal 
consequences directly instead of working through title is not making a radical de- 
parture after all, realistically. Furthermore, such a statement (or the opposite state- 
ment, if a different policy choice is made by the court)** is better attuned to the 


7 The classic case of Tarling v. Baxter, 6 Barn. & C. 360 (K.B. 1827) is itself an example. 

*® One could reasonably take the position, I believe, that there is little ground for “feeling strongly” 
on the policy question involved in the Glass case. It is interesting to note that in the Proposed Final 
Draft No. 1 of the Sales chapter of the proposed Code (draft of April 27, 1944) there was a section 
(§72) to the effect that where the goods have been identified “the buyer may on making and keeping 
good a tender of any unpaid portion of their price recover them if the seller becomes insolvent or 
repudiates or refuses to deliver.” Later drafts have abandoned this provision. However, the vitality 
of that thought is still evident in the 1950 draft of the Code, §2-502, to the effect that a buyer who has 
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ends sought to be achieved by the title concept than is the use of that concept. 
Moreover, such a statement (or, again its opposite or some qualification of it) is 
less likely to lay the foundation for the development of conflicting rules and im- 
penetrable entanglements of fine distinctions as decisions after decisions pile up; 
consider, for example, the doctrinal developments that are likely to take place in the 
court that has decided the Glass case if a subsequent case, almost identical on title- 
affecting facts, presents the issue of, say, risk of loss or seller’s suit for the purchase 
price.”® 

Other decisions invite similar reflections. Thus, in Everedy Machine Co. v. Hazle 
Maid Bakers, arising under the Uniform Sales Act, the seller made a machine to 
fit buyer’s specifications as per contract, which machine the seller was to ship when 
completed. When the machine was ready, seller inquired how buyer wanted it 
shipped, by motor truck or freight. (At this point, title analysis would seem to 
indicate that title has not passed, for seller has not shipped yet.) Buyer repudiated. 
Seller sued for purchase price, and recovered. That this specially made machine 
could not readily be resold for a reasonable price would seem to be sufficient ground 
for the decision; indeed the court mentioned that ground. But the court’s main 
ground, apparently, was that title had passed; the court “found” the intention to be 
that title was to pass when construction was completed and the buyer was notified to 
that effect; that the matter of shipment was merely one of “subsequent arrangement.” 
The confusion caused by such a title analysis and the invitation to future refinements 
to distinguish it away are readily apparent, particularly if such judicial analysis is 
made in a state that has announced the doctrine that when several grounds for a 
decision are announced, all are “the law.” 

In Hopkins v. Bronaugh,*' the buyer contracted early in December to buy some 
$60,000 of bonds of specific issues. Seller was to mail the bonds to buyer about 
December 23 or 24, to a specific place. At the time the contract was made, seller 
did not even own or possess a good part of the bonds called for by the contract. 
On December 20, buyer sent a check in payment. By December 24, seller had 
obtained about $50,000 of the bonds and put them in an envelope on which he 
wrote the buyer’s name, preparatory to forwarding them. Before seller got around 
to forwarding the bonds, however, seller became bankrupt. The buyer sued to 
paid part or all of the price of existing goods identified as the goods to which the contract refers may, 
on appropriate tender of the balance of the price, recover them from the seller “if the seller becomes in- 
solvent within ten days after receipt of the first installment on their price...” Also, the 1950 draft con- 
tains this provision: 

§2-716(3). “The buyer may replevy goods identified to the contract if after reasonable effort 
he is unable to effect cover for such goods or the circumstances reasonably indicate that 
such effort will be unavailing.” 

(Another provision of that same §2-716 would grant specific performance “in other proper circum- 
stances.”) Here again, be it noted, recovery of the goods themselves under the Code does not turn on title. 

2°1f in the Glass case the seller, despite his refusal to deliver at the clevator as agreed, had been 
suing for the purchase price, presumably no court would say: since title had passed, the seller is entitled 
to recover the price; let the buyer, if aggrieved, counterclaim for the seller's refusal to make the delivery. 


°° 334 Pa. 553, 6 A.2d 505 (1939). 
*1 581 Fed. 799 (gth Cir. 1922). 
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recover these bonds. The lower court held that title had not passed; the Circuit 
Court of Appeals held that title had passed and that the buyer could recover the 
bonds. Here again was a case where by the orthodox rules of title-passing, both at 
common law and under the Uniform Sales Act (in force here at the time), one 
would have predicted, most likely, that title had not passed. Or is it that when 
the buyer has paid in advance and the goods have become identified, then even if 
the seller has not yet done all those things he ought to have done, title has passed for 
the purpose of buyer's reclamation in bankruptcy but title has not passed for, say, 
the purpose of risk of loss? The trouble is, at common law and under the Uniform 
Sales Act, one can venture neither an affirmative nor a negative answer to that 
suggested question; no one can tell when the court will hew to the title rules, ruat 
caelum, and let the chips fall where they may on the specific issue involved. It may 
be observed that the actual decision in the Hopkins case is strikingly similar to Code 
§2-502.7 

The Hopkins case is reminiscent of Young v. Matthews:** there Moxon, a brick- 
maker, was indebted to Northen, who was pressing; so Moxon agreed to sell 
Northen 1,300,000 bricks. Buyer Northen sent his agent to the brick field, apparently 
to look the bricks over; let the official report tell what happened: 
Moxon’s foreman . . . pointed out three clamps from which he should make the delivery, 
of which one consisted of finished bricks, a second was still burning, and the third con- 


sisted of bricks which had been moulded but not burnt. Northen’s agent then said, 
“Do I clearly understand that you are prepared, and will hold and deliver this said 


quantity of bricks?” and Moxon’s foreman said, “yes.” Subsequently . . . Moxon became 
bankrupt . . . and Northen afterwards sold . . . to the defendant, who removed them from 
the field. 


In an action of trover brought by Moxon’s bankruptcy assignees against the 
defendant, recovery was denied; from the foregoing facts the court “found” that the 
parties intended to pass title to the bricks then and there, despite that much had 
yet to be done to put the bricks in a deliverable state. Here again, the seller’s 
bankruptcy administrator lost out in his claim to title where the buyer had paid 
for the goods, even though payment here was merely by application to an antecedent 
debt.** 

An endless procession of cases could be added to those above, increasing our 
doubts about the efficacy of title and furnishing strong proof that the title approach 


5° Supra note 28. 

*31. R. 2 C. P. 127, 128 (1866). 

**Under our Bankruptcy Act, such a situation today would raise a question whether the debtor had 
received a fraudulent or voidable preference; and as between the seller’s bankruptcy trustee and the pur- 
chaser from the creditor-buyer (as was the defendant in this case), it would raise the question whether 
the purchaser was a bona fide purchaser from the debtor's transferee for a present fair equivalent value. 
See §§60(b), 70(d) of Bankruptcy Act. Cope §2-402(2) expressly preserves the rights of creditors (and 
hence of the bankruptcy trustee, to the extent that he gets creditors’ rights by the Bankruptcy Act) “where 
identification to the contract and delivery are made not in current course of trade but in satisfaction of or 
as security for a pre-existing claim for money, security or the like and are made under circumstances 
which apart from this Article would constitute the transaction a fraudulent or voidable preference.” 
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creates a magnificent illusion of certainty, if we judge by judicial actions rather than 
by judicial words. The presun.ed-intention difficulty in these title cases is not com- 
parable to “finding” the intention of the legislature in a statute or of parties to a 
contract about something that they did not think about on some particular point. 
With respect to a statute or a contract, the court’s job is to say what the legislature 
or the contracting parties would have said on that point if they had thought about 
it; or, perhaps, the court's job is to fill in with what it believes to be fair on that point. 
In either case, there is some specific point to grapple with—something tangible, one 
may say. But it seems pointless to ask: what would buyer and seller have said about 
title if they had thought of it. It seems equally pointless to ask what would be fair 
to find as to title-intention. To ask what would the parties have intended, or what 
is fair, as to measure of damages, risk of loss, or some other specific point, however, 
makes sense. If resort to finding unintended title-intention cannot be wholly elimi- 
nated from the law of Sales, attempts to minimize the occasion for such resort are at 
least to be encouraged. 


Ill 


Some Cope TREATMENTS OF SpEciIFIC Matrers TRADITIONALLY RESOLVED 
THROUGH THE TITLE CONCEPT 


In the remaining limited space allowed to this paper, I shall not purport to make 
an extended commentary on what would be the analysis under the Code of every 
situation in sales law that involves discussion of title-passing. That would mean 


writing a treatise on the law of sales and several volumes of Code commentaries. 
Also for brevity, I shall in the main forego extended quotation of Code provisions 
which are frequently long and involved and full of cross references, in the belief 
that any one sufficiently interested to read this article will have the Code available 
before him. 


Risk of Loss 

In allocating the burden of risk of loss the Code draws a basic distinction between 
proper performance under the contract and improper performance or repudiation 
(“breach”), the bad actor being penalized with the risk of loss, tempered by insur- 
ance coverage as later pointed out. 

In the situation where there is no question about seller or buyer not having 
lived up to his contractual obligation, the risk of loss in the cases involving shipment 
passes to the buyer on delivery to the carrier unless the contract requires the seller 
to deliver at destination.** This differs little, if at all, from the result reached by the 
title approach under the Uniform Sales Act or under common law, except that the 
Code clarifies whether certain contracts are destination-contracts or mere shipment- 
contracts.** In the sale of goods which are in the possession of some third party 
(“bailee”) and of which the seller is not by the contract obliged to make further 


®® Cope §2-509. 
86 See discussion about C & F contracts, supra p. 15. 
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delivery, the inference in the Code is that the risk of loss passes to the buyer upon 
the seller’s tender to the buyer of a negotiable document of title for the goods or, as 
the case may be, upon the seller’s procurement of the bailee’s acknowledgment (to 
the buyer?) of the buyer's right to possession;*” if the seller simply delivers and the 
buyer accepts a non-negotiable written direction to the bailee to deliver, risk of loss 
“remains on the seller until the buyer has had a reasonable time to present it.”** 
If the case does not involve the shipment or bailment above discussed, then the Code 
makes a sharp break with non-Code law; by the Code “the risk of loss passes to the 
buyer on his receipt of the goods if the seller is a merchant, otherwise the risk 
passes to the buyer on tender of delivery.”*® So, if buyer B calls up seller S and says: 
“T'll take that power lawn-mower I was looking at this afternoon; I'll pick it up at 
your place in the morning,” and S says “Good, I'll hold it for you,” then, if the chattel 
is destroyed by fire that night, whether loss falls on S or on B depends on whether 
S is a “merchant.”*° Merchant is defined in the Code as “a person who deals in 
goods of the kind or otherwise by his occupation holds himself out as having 
knowledge or skill peculiar to the practices or goods involved in the transaction” 
or who employs intermediaries holding themselves out as having such knowledge 
or skill,** although by another Code section the provision affecting a merchant can 
be extended to non-merchants “when the circumstances and underlying reasons 
justify extending its application.”** This definition has provoked criticism.‘* One 


wonders whether the definition was drafted more with an eye to the provisions 
relating to warranty obligations,‘ 


* receipt of written confirmation as affecting the 


Statute of Frauds,** firm offers,“* written agreements to exclude oral modifica- 
tion,*” etc. In the risk of loss situation the Code idea is, roughly, that if the seller 
is a professional, and as such can be expected to be covered by insurance, let risk 
of loss be on him until the buyer gets possession. Although there seems to be 
enough merit in that idea to warrant the attempt, to identify a risk-retaining seller,** 


** Cope §2-503(4). This inference would seem justified not only by traditional law but also by the 
express provision for delayed passing of risk of loss to the buyer in the case of a mere delivery order—see 
text to note 38, infra. 

88 Cope §2-503(4). This would change such questionable decisions under the Uniform Sales Act 
as Cundill v. Lewis, 245 N. Y. 383, 157 N. E. 502 (1927), where the buyer, for no explained reason, 
delayed presenting the delivery order for some two weeks, yet risk of loss (theft from the warehouse) 
was put on the seller. 

*° Cope §2-509(2). “Tender of delivery” is a term of art, under the Code; see §2-503(1). 

*° Before concluding that this is drastic, it would be interesting to see whether under the traditional 
title-passing approach courts have “found” title to pass sooner where the seller is a professional (a 
business enterprise) than where the seller is a casual seller, in the risk of loss cases. 

“* Cope §2-104(1) as modified by the September 1950, Revisions. 

*? Cope §1-102. 

*® Waite, The Proposed New Uniform Sales Act, 48 Micu. L. Rev. 603, 617-619 (1950); Rabel, The 
Sales Law in the Proposed Commercial Code, 17 U. or Cut. L. Rev. 427, 431-432 (1950). See also 
Williston, The Law of Sales in the Proposed Uniform Commercial Code, 63 Harv. L. Rev. 561, 572 
(1950). 

“* Cope §2-314. “Cope §2-201. 

“* Cope §2-205. ** Cope §2-209. 

“* There is nothing new in the idea that insurance carriage can affect liability, even in minds loftier 
than those of juries. In Tennessee and Colorado the rule seems to be that a charitable institution can be 
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the Code’s present definition seems to be less a provision of precision than an invita- 
tion to courts to use their common sense in detecting a professional.“ At any rate, 
even with such ambiguous sellers as farmers,” query whether the proposed definition 
of merchant will increase litigation. At present, suppose that farmer S contracts to 
sell at $10 per ton his entire present stack of hay to B, excepting 30 tons which are to 
be kept out for S, B to take the hay right there where it is, the stack to be measured 
next Monday; before Monday the hay is destroyed by fire, without fault; S has several 
witnesses who can testify that they knew the amount of hay in the stack, say, 200 
tons. Does the loss of 200 tons or of only 30 tons fall on S? (Let us agree that the law 
is that if measuring is to take place merely to ascertain the price, that fact does not 
alter any title-passing presumption otherwise arising, although even that is by no 
means clear, either under the Uniform Sales Act or at common law.) Is measuring 
off the 30 tons to be retained by S a “condition precedent” to the passing of title, in 
the light of the presumed intention of the parties?’ Even if the ascertainment of 
the intention is a question “of law” for the court (as where the contract is in writing), 
it will take a litigation at present to tell us what the law is.*” 

With respect to the effect of failure to live up to the contract on allocation of risk 
of loss, one phase of the Code substantially reaffirms existing law, viz., that where 


liable for torts if it carries insurance. O'Connor v. Boulder Colorado Sanitarium, 105 Colo. 259, 96 P.2d 
835 (1939); Vanderbilt University v. Henderson, 23 Tenn. App. 135, 127 S. W. 2d 284 (1938). See ap- 
proval of the liable-if-insured doctrine in the later case of Baptist Memorial Hospital v. Couillens, 176 
Tenn. 300, 140 S. W. 2d 1088, 1092 (1940). 

** As an alternative to the Code treatment, how about providing that pre-delivery risk of loss remains 
with a “seller who is a professional producer or dealer with respect to those goods or is one who 
carries or can be expected to carry insurance’? A number of cases litigated in recent years (but not 
involving risk of loss problems) have involved sales of this sort: a railroad selling scrap, an enterprise 
selling a part of its equipment or one item [e.g., a ship] or selling out its stock in trade. Query: “mer- 
chants”’? 

5° 4 farmer would seem to fit the definition of “merchant,” at least when he is selling his cash crops, 
but the Comment to Code §2-509 observes that farmers generally fall within the category of “occasional” 
sellers, “although under some circumstances they will be classified as merchants as to specific goods 
and for specific purposes.” In view of the somewhat authoritative force of the official Comments 
under the Code, a court might here see an invitation to take a non-merchant view of farmers. Perhaps 
the Code Comment should have been phrased the other way around: while a farmer may be a casual 
seller with respect to some of his sales, he is to be viewed as a merchant with respect to sales of his 
customary cash crops. A check in the Fifth Decennial Digest of the title-issue decisions involving 
farmers (most of them not involving risk of loss problem) shows sales of this sort: several hundred 
turkeys by a Minnesota turkey farmer, several hundred head of cattle by a New Mexico rancher, entire 
citrus crops by owners of California or Florida orchards, daily pick-up of milk by dairy company from 
farmer producers, sale of olive crop by California olive grower, sale of 2,400 sack grain crop. As against 
these, there is an occasional case like that of the Alabama farmer who paid for his car repairs by “selling” 
to the repairman his mare and farming tools. 

But perhaps the Code draftsmen, wanting to get as wide adoption as possible of the Code, had one 
eye on farmer-sensitive legislatures. 

52 In Cassinelli v. Humphrey Supply Co., 43 Nev. 208, 183 Pac. 523 (1919), under the Uniform 
Sales Act, title was “found” not to have passed under similar circumstances. Cf. Radloff v. Bragmus, 
214 Minn. 130, 7 N. W. 2d 491 (1943), where title to a flock of turkeys was “found” to have passed 
at the time of the bargain, despite the fact that no grading had yet occurred to distinguish the No. 2's 
which were to bring 3¢ a pound less; result, the disaster of the Minnesota blizzard of November 11, 1940, 
fell on the buyer. 

52 E.g., consider the Cassinelli case together with the turkey case, supra note 51. Incidentally, it would 
seem that under the Code the loss in that case would have fallen on the seller, as a “merchant.” See 


supra note 50. 
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seller’s tender or delivery fails to conform to the contract, the risk of loss remains on 
the seller®> (until the failure is cured or the buyer accepts). That simply restates 
the result traditionally reached, through title, by finding that title was not intended 
to pass until the seller himself had properly performed.** But the Code presents 
novel applications of the idea that default is to be penalized by risk-bearing, through 
provisions the effect of which is substantially as follows: when one party as a result 
of default by the other finds himself with unwanted goods on hand which the other 
ought to take, the aggrieved party may treat the risk of loss as falling on the other 
“to the extent of any deficiency in his [the aggrieved party’s| effective insurance 
coverage,” unless a fuller risk of loss is already on the defaulter under some other 
provision of the Code. The aggrieved party might be a rightfully rescinding™ buyer 
with the goods still on his hands™ or a seller faced with buyer’s repudiation after 
identification of conforming goods but before delivery. The Uniform Sales Act had 
mace some attempt to saddle the defaulter with risk of loss but the attempt only 
went to default in delaying delivery, and the attempt raised embarrassing proximate 
cause difficulties by its reference to “loss which might not have occurred but for such 
fault.”"* Neither the Uniform Sales Act nor the common law geared the loss, shifted 
or unshifted, to the aggrieved possessor’s insurance coverage. It remains to be 
seen whether sharp drafters of insurance policies will try to work out clauses to make 
the insurance non-effective under these Code provisions. 


Seller’s Price Recovery 


Under the Code the seller is entitled to the purchase price in three situations: (1) 
where the buyer has accepted the goods, (2) where the goods are lost or damaged 
after risk of loss has passed to the buyer, irrespective of his acceptance, and (3) where 
seller’s resale is impracticable. 

The first above situation parallels, more or less loosely, the non-Code law entitling 
the seller to the price if title has passed. In abandoning “title” in favor of “accept- 
ance,” the Code no doubt hopes to make available a more tangible criterion. Whether 
judicial decisions will justify this hope remains to be seen. Since by “acceptance” is 
meant that the buyer “takes particular goods which have been appropriated to the 
contract as his own”® and since acceptance is said always to include “acceptance of 


58 Cope §2-510(1). 

®* Subject to the vicissitudes of title finding—recal] the non-risk cases supra, notes 26, 30, 31, 33- 

®5 Cope §2-510(2) and (3). 

°° The Code avoids the term “rescission,” “rescinding,” and the like; instead it speaks of a buyer who 
“revokes his acceptance,” and of pertinent narrow operative facts and their legal consequences. 

*” At common law the risk of loss after the buyer gives notice of rightful rescission would seem to 
be on the seller, in consequence of revesting of title in the seller. See Doane v. Dunham, 79 Ill. 131 
(1875). Likewise under the Unirorm Saves Act, §69(4) and (5). 

°° UnrrorM Sates Act §22(b). For a good risk of loss case presenting facts which invite an entirely 
different analysis of risk of loss under the Code from that under the Uniform Sales Act or common law, 
see Rylance v. James Walker Co., 129 Md. 475, 99 Atl. 597 (1916) (under Uniform Sales Act). 

®® Cope §2-709. 

°° That is the meaning ascribed to “acceptance” in official Comment to §2-606; the *erm is not 
defined in the text of the Code. 
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title,"*" arguably the court is still invited to chase down title. However, the decisions 
on the already-existing problem of what constitutes acceptance under the Uniform 
Sales Act, as well as at common law, indicate that an acceptance controversy is much 
more likely to relate to tangible overt acts than is pursuit of title.” 

In the second above-mentioned situation allowing price recovery, price recovery 
is tied to risk of loss if loss has in fact occurred. Even outside the Code, that tie-up 
is a traditional one, through the familiar common denominator of title. But under 
the Code, when loss has not occurred, one must be careful not to generalize that the 
seller is entitled to the purchase price whenever risk of loss has passed to the buyer— 
¢.g., sale of goods (not falling in the third category) where for some Code reason risk 
has passed to the buyer. 

In the third category of price recovery are “goods identified to the contract if the 
seller is unable after reasonable effort to resell them at a reasonable price or the cir- 
cumstances reasonably indicate that such effort will be unavailing.”** The ac- 
companying official Comment indicates that it was meant to select a more objective 
test than the corresponding words of the Uniform Sales Act, viz., “if they (the goods) 
cannot readily be resold for a reasonable price.”"** ~The problem has always been with 
us, with differing choices of policy and niceties of language. Writers have frequently 
commented upon the superiority of this or that view, ranging from remitting the 
seller in all cases to an action for damages (subject to permitting price action at least 
after delivery and acceptance of conforming goods),® through allowing price action 
for non-marketable goods, to allowing price action almost as a matter of course upon 
tender of delivery despite buyer’s ante-tender repudiation. Judicial or legislative 
authority can be found for each view. I believe that the Code, like the Uniform 
Sales Act, wisely chose a middle ground®**—#«., where the seller is “unable after 
reasonable effort to resell them at a reasonable price or the circumstances reasonably 
indicate that such effort will be unavailing.” Within the policy so chosen there 
remains the question: What is the best criterion of the impracticability of remitting 
the seller to the remedy of damages or of resale-plus-damages? Despite its attempt 
to be more objective in the standard chosen than was the Uniform Sales Act, the 
Code’s criterion bristles with that weasel-word “reasonable” and “reasonably.” Per- 


*1 Official Comment to Code, §2-606. 

®2 See annotations in 1-A U. L. A., SaLes (1950) to §48 of Uniform Sales Act, on “what constitutes 
acceptance.” 

*8 Cope §2-709(1)(b). 

**UntrorM Sates Act §63(3), allowing price recovery even if title has not passed. 

*° Such view has usually been couched in terms of “title”; if such attitude were to be adopted in the 
Code, not “title-passing’”’ would have to be chosen but, rather, acceptance or actual receipt. 

°° Whatever be the language to approximate this thought, such as “not readily resalable for a 
reasonable price,” “‘specially made” for the buyer’s unique requirements, etc. 

*7 If one had to choose between extremes, I find it hard to favor the Civilian and former New York 
view which concedes the purchase price almost as a matter of course. While we need waste no sympathy 
on welching buyers, it would seem to be the rare case where the aggrieved seller is not in a better position 
to sound out the best outlets for the rejected goods—frequently even of specially made goods. On the 
other hand, if a price action lends itself more readily to summary procedure than does a damage action, 
there is much to be said for readier allowance to an aggrieved seller of the quicker action. 
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haps there is no way to avoid the delicate balancing act always connected with the 
word “reasonable”; it has been suggested, however, that a still more objective test 
would be to give the seller a right to the purchase price if the goods have “‘no current 
price.”** 

Although in the impracticable resale situation it is only with respect to goods 
“identified to the contract” that the seller has his purchase price action under the 
Code, it must be observed that the Code gives an aggrieved seller faced with a 
repudiating buyer the right to “identify” to the contract conforming goods on hand 
even after an attempted repudiation.® Presumably in the usual forced-sale case, #.c., 
where specially made goods are the subject matter of the contract, the “identification” 
will frequently have occurred by making a start on the goods before the attempted 
cancellation; the qualified right then to go on to earn the purchase price under the 
Code is comparable to that under the Uniform Sales Act.” 

The Uniform Sales Act allows a seller a price action simply by the calendar where 
under the terms of the contract “the price is payable on a day certain,””" irrespective 
of title-passing or other price-allowance factors. That appointed-day provision is 
either an awkward rationalization of an abundantly justified price action in condi- 
tional sales where the possessing buyer defaults before final payment, or is an 
unquestioning adherence to some abstract notion of contracted independency of con- 
ditions. Price recovery on such appointed-day grounds is denied under the Code; 
apparently the Code’s enumeration of cases where price action is permitted is in- 
tended to be exhaustive.” 

That still leaves the question, however, whether under the Code the seller can 
maintain an action for the price simply on the strength of a no-cancellation clause or 
similar clauses, usually boiler plate in sellers’ standard prefabricated contract forms. 
At their extreme, the sellers’ clauses run to this effect: on any attempt by the buyer 
to repudiate the agreement, the contract price of the goods becomes due and payable, 
irrespective of lack of prior delivery or appropriation of the goods. There is 
authority that such clauses support a price action, on the flat reasoning that by the 
contract the purchase price “became payable” upon the buyer’s repudiation; some- 
times the above-mentioned §63(2) of the Uniform Sales Act is judicially cited as 
squarely covering the case (“payable on a day certain”—and the day of buyer’s re- 
pudiation is that day); sometimes that section is judicially cited to show that the 


** Rabel, The Sales Law in the Proposed Code, 17 U. or Cm. L. Rev. 427, 440 (1950). The sug- 
gestion stems from the draft of a once projected international sales statute, as to which see generally 
Rabel, 4 Draft of an International Law of Sales, 5 U. or Cm. L. Rev. 543 (1938). 

°° Cope §§2-704, 2-703. “Identification” under the Code would be quite comparable to “appropria- 
tion” in non-code sales law (see Code §2-501) if it were possible to disassociate “appropriation” from 
title-passing. 

7 Compare Cope §2-7.., with Unirorm Sates Act §64(4). For discussion under the Act and 
common law, sce 3 WILLIsTon, SALES §589 (Perm. ed. 1948). 

7 UnirorM Sates Act §63(2). 

*® Official Comment to Code, §2-709. 
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legislature could not have intended to invalidate a price-due-on-default agreement.” 
Equally available, for a contrary conclusion, is the technical argument that the 
buyer’s promise to pay is, after all, only a promise, for breach of which he is to pay 
damages,”* with the corollary that there are limits to damage-fixing agreements. 

It is not clear under the Code how effective the sellers’ right-to-price clauses would 
be. On the one hand, an official Comment states that the Code section governing 
price actions “is exhaustive in its enumeration of cases where an action for the 
price lies”;** on the other hand, the text of the Code itself has a provision that the 
parties may themselves by their contract “provide for remedies in addition to or in 
substitution for those provided in this Article.”** Query what is the effect of still 
another Code section to the effect that damages may be liquidated in the contract 
but only in an amount which is reasonable in the light of the anticipated or actual 
harm caused by the breach;"* arguably a strong-arm price clause is in the nature of 
a penalty. Query, too, what bearing has the “unconscionable contract” provision 
of the Code, inviting courts to disregard “unconscionable” clauses.” 


Rights in the Goods Upon Other’s Insolvency 
Intimation has already been given in these pages of the judicial tendency to 
manipulate title into “having passed” where the buyer has paid all or a substantial 
portion of the price before delivery. Other judicial techniques have also developed, 
here and there, to protect the prepaying buyer. Thus, some courts have viewed the 
seller’s insolvency as a ground for granting specific performance to the prepaying 
buyer, with varying degrees of concern or unconcern over the possible resulting in- 


equality to the seller’s other “creditors.” Some courts have given a buyer an 
“equitable lien” on the goods in the seller’s possession when the buyer’s prepayment 
of the price (or part of the price) had been made to finance the seller’s production 
of those goods, even though this might give the buyer a priority in these assets of 
the insolvent seller as against other creditors.*° And earlier drafts of the Code con- 
tained a similar “enabling lien” provision on identified goods in favor of a financing 


*® National Cash Register Co. v. Lyon, 257 App. Div. 273, 13 N. Y. S.2d 1 (1st Dep't 1939); L. 
Grauman Soda Fountain Co., Inc. v. Etter, 31 Ariz. 151, 16 P.2d 417 (1932). The facts in the 
National Cash Register case, in particular, lead to doubts about the wisdom of upholding strong-arm 
price clauses; there the buyer repudiated the deal very shortly after making the contract and before 
any tender of delivery, because he learned that his place of business was to be taken in condemna- 
tion proceedings and accordingly he no longer needed a cash register. 

™* Knight & Bostwick v. Moore, 203 Wis. 540, 234 N. W. 902 (1931), in which case the court gave 
the silent treatment to Renne v. Volk, 188 Wis. 505, 205 N. W. 385 (1925) which had taken a different 
attitude. 

™8 Comment to Code, §2-709. 

7 Cope §2-721. 

™ Cope §2-720. 

™® CopE §2-302. This section takes an important step in closing the cultural lag between lego-political 
theory of the role of contract and the inflexibility of mass transactions conducted through limitedly 
authorized personnel in the hierarchies of commercial enterprise. : 

7° Horack, Insolvency and Specific Performance, 31 Harv. L. Rev. 702 (1918). 

*° Hurley v. A. T. & S. F. Ry., 213 U. S. 126 (1908); Grief Bros. Cooperage Co. v. Mullinix, 264 
Fed. 391 (8th Cir. 1920). If the seller is in bankruptcy this would raise the question of the validity under 
the present Bankruptcy Act of such an “equitable lien.” 
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buyer, though limited to one season or to a particular production operation.*! 
(Presumably the policy against secret liens led to abandonment of such a provision 
in the current draft of the Code.) The foregoing indicates that the urge to do 
something for the prepaying buyer upon the seller’s insolvency has expressed itself 
in one way or another, however clumsily. The Code, then, gives but a new twist 
to an old idea in providing that a prepaying buyer can recover the goods themselves, 
once identified, even though they have never left the seller’s control (and, of course, 
irrespective of “title”), if the seller becomes insolvent within 10 days after receipt of 
the first installment on their price.** 

When it came to the situation of the unpaid seller who had already made delivery 
of the goods, it was more difficult at common law or under the Uniform Sales Act 
to achieve a judicial manipulation of title so as to protect the seller on the buyer’s 
insolvency by finding that title had not passed. (Even here some room for play 
existed within the concept of “cash sale”.) What with specification, appropriation, 
and downright delivery, even the flexibility of title offered little help to the seller.** 
Perhaps he merited none; at least if considerable time had elapsed since delivery of 
the goods, he could be viewed as a credit extender, like any other general creditor. 
Even so, if the buyer went into bankruptcy soon after procuring the goods on credit, 
courts came to the aid of the reclaiming seller by an ingenious “finding” that a 
buyer in his financial position could mot at the time of the purchase, have had an in- 
tention to pay, hence the sale was rescindable for fraud.** The Code handles the 
situation of the unpaid seller who after delivery discovers the buyer to be insolvent 


by allowing the seller within 10 days after receipt of the goods to reclaim any goods 
received by the buyer on credit.**° One notes the similarity in treatment to the case 
of the prepaying buyer faced with an insolvent seller. 


Seller’s Resale, Damages, and Interplay of Title 


At common law and to a considerable degree under the Uniform Sales Act, the 
location of title as between seller and buyer had a number of other consequences 
relating to the seller’s remedies, besides affecting his right to a purchase price action. 

For one thing, in a buyer’s suit for damages for seller’s failure to ship the goods, 
courts have inclined to talk about title, relating the title-passing place and time to 
the place and time for delivery and hence to the place and time for determining the 
market price. This, in turn, entered into the measure of damages, viz., market price 


*1 May 1949 Draft, §2-402; April 1944 Draft, §55. 

*2 Cope §2-502(1). See also supra, note 28. 

** Even so, the flexibility of title-passing was helpful to the farmers in the grain elevator “deposits” 
faced with a bankrupt or otherwise insolvent elevatorman. The baffling legal confusion and refinements 
regarding title-passing that grew out of grain elevator cases is familiar knowledge. If one were forced 
to make a generalization about title-passing in this field, especially in the days before legislation in im- 
portant grain states regulated insurance coverage and financial stability, one might say: if the elevator 
burned down, title had passed; if the elevatorman went into bankruptcy, title had not passed. 

** California Conserving Co. v. D’Avanzo, 62 F.2d 528 (2d Cir. 1933), opinion by L. Hand. 

*° Cope §2-702(1)(b). Written misrepresentation of solvency made by the buyer within three months 
removes the 10 day limitation. 
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minus contract price. So, in a contract looking to shipment from San Francisco to 
New York, F.O.B. San Francisco, cash against documents, the buyer’s damages 
for the seller's failure to ship were held measurable by San Francisco prices;*® at 
that place, said the court, title and risk would have passed, hence that place measures 
the damages. What of a buyer who does not learn of such breach by the seller 
until about the time the goods ought to have arrived? Obviously a more refined tool 
for working out damages is needed than title. (Indeed, a careful reading of the 
case just discussed will reveal the court’s recognition of this.) Here again the 
Code has a non-title approach to a buyer’s damages: (1) if the buyer “covers” in 
good faith by any reasonable purchase, the price which he has to pay measures 
damages;** (2) for seller’s non-delivery, the price current at the time when the 
buyer learns of the breach and does not cover is what counts;** (3) the place for 
determining the price is the place for tender or, in cases of rejection after arrival 
or revocation of acceptance, the place of arrival.*® 

Title has frequently played a similarly significant role in the seller’s resale situa- 
tion. Take the case where the buyer wrongfully refuses to take delivery, the seller 
resells at a price below the contract price and now sues for damages, asking the 
difference between the contract price and resale price. If title to the goods had already 
passed to the buyer, it is fairly clear both at common law and under the Uniform 
Sales Act that a resale made with reasonable care and judgment fixed the damages. 
Two points are to be noted: (1) the resale did not have to be made at “the nearest 
available market” to the agreed place of delivery (which normally would be that 


place)—sale in some other market can still be commercially proper even if it appears 
in retrospect that some “nearer” available market might have brought a better 
price, and (2) the appropriate resale fixes the differential between contract price and 
resale price, instead of being merely evidence of the “value” of the goods. But if 
title had not passed, then this seller is said to be entitled to the difference between 


the contract price and the value or “market or current price” of the goods at 


the nearest available market to the place of delivery. There is also judicial language 
about “best obtainable price.” Theoretically, even a reasonable merchant-like sale 
at the nearest available market does not fix for this litigation the value (or “the 
market or current price”) of the goods; worse still is seller's position if he did not 
sell at nearest available market,*’ or at some “best” market. So, the aggrieved seller 
(and much the same is true of an aggrieved buyer) may be forced to litigate a 
theoretical value in a theoretical market despite his actual, commercially decent resale. 

Now, this unfortunate situation, where title has not passed, is by no means in- 
evitable, either at common law or under the Uniform Sales Act. There are com- 


®® Standard Casing Co. v. California Casing Co., 233 N. Y. 413, 135 N. E. 834 (1922). 

®7 Cope §2-712. ®® Cope §2-713(1). 

®° Cope §2-713(2). 

°°UniForM Sares Acct §64(3). While the Act (same section) speaks merely of “an available 
market” and does not use the words “nearest available market,” that still leaves an opening for common 
law stress on nearest market when several markets are available. 

*1 See, ¢.g., Chapman v. Ingram, 30 Wis. 290 (1872). 
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mon law decisions that permit a bona fide business-like resale to fix damages,®” or 
that by virtue of presumptions of various degrees of conclusiveness, just about let a 
seller’s commercially decent resale fix the damages; one detects in the cases a strong 
inclination on the part of judges and juries to find that the resale was in fact made, 
or presumably made, in the best available or nearest available market. As for the 
Uniform Sales Act, one can hardly say that it did much to clarify the situation; in 
fact, perhaps, the contrary. Even assuming that §60 of that Act fixes damages by 
the resale authorized by that section, it is by no means clear that §60 applies to cases 
where title has not passed to the buyer;®* note that §60 recognizes the right of 
resale by a “seller having a right of lien or having stopped the goods in transition,” 
which suggests that §60 relates to cases where title has passed. If §60 applies 
only where title has passed to the buyer, the measure of damages in cases where 
title has not passed would seem to be governed by §64, which merely lays down 
the general contract-price-minus-market-price rule, in absence of special circum- 
stances. I shall not take the space to discuss whether §53(1) and §53(2), or even 
§51, of the Uniform Sales Act could be beaten into meaning that §60 applies even 
to resale under an executory sale;™ suffice it to say that it is regrettable that only 
by tortuous reasoning can one manage to annihilate a distinction that should 
never have mattered enough to give rise to discussion, viz.: title-passed v. title- 
not-passed. Whatever difference in view reasonable persons might entertain of 
the desirability of letting a good faith resale fix the damages, title location would 
seem irrelevant. 

Fortunately, some decisions under the Uniform Sales Act, not scanning too 
meticulously the language of the Act, have taken the “fair and good faith” resale 
as fixing seller’s damages even in executory sales.* 

Under the Code, a seller’s resale “made in good faith and with reasonable care 
and judgment” entitles the seller, in plain language, to “recover the difference be- 
tween the resale price and the contract price,”®* irrespective of passage of title.*? 

Correspondingly, of course, the Code does away with title-passing distinctions 
with reference to the notices of resale required from the seller to the buyer. In non- 
Code law, as a corollary to the distinction about title-passing with reference to the 
resale’s fixing of damages, a resale where title had passed would require more 


** See attitude expressed in Gussman v. Byrd Cattle Co., 11 F.2d 136 (5th Cir. 1926). 

*®To the effect that §60 of that Act is inapplicable where title has not passed, see L. Hand in 
Farrish Co. v. Madison Distributing Co., 37 F.2d 455 (2d Cir. 1930). However, resale in that case 
was recognized as fixing the damages because the goods were of a special kind for which there was no 
available market, hence contract price minus resale price was “the loss directly and naturally resulting” 
from the breach, under the language of §64(2). 

**See Humphrey v. Sagouspe, 50 Nev. 157, 254 Pac. 1074 (1927). 

°° Obrecht v. Crawford, 175 Md. 385, 1 A.2d 1 (1938) is the outstanding case. It is disturbing to 
note that this excellent decision has been adversely criticized for violating the ‘nearest available market” 
rule, despite the fact the the seller had apparently done just what such a seller with such goods on hand 
would have done in the normal prudent operation of his business in the course of marketing; see Note, 
16 N.Y.U.L.Q. Rev. 497 (1939). 

°° Cope §2-706(1). 

** Cope §2-703. 





SALES AND TITLE AND THE Proposep Cope 23 


notification to the buyer of seller's proposed action than resale under an executory 
sale,°* although the Uniform Sales Act has already just about abolished title distinc- 
tions on this score.” 


The Rescinding v. Rejecting Buyer of Non-Conforming Goods 


If the goods are not what the buyer had a right to get and he does not want to 
take or keep them, in familiar legal parlance he “rescinds” if title has passed to him, 
he “rejects” if title has not yet passed. Importance consequences have flowed from 
this distinction. Some of them have been minimized by the Uniform Sales Act, 
which gives the buyer the right not only to reject a tender of non-conforming goods 
but also to rescind upon his post-title-passing discovery of the defect. Others remain 
under, or are even created by, that Act. Thus, a rejecting buyer can recover 
damages for breach of the warranty, but a rescinding buyer runs into trouble if he 
seeks damages. He cannot both affirm and disaffirm, it is sometimes said, 
although legal commentators have frequently raised the question: why cannot the 
buyer rescind the passage of title and still stand on the underlying contract? 
The Uniform Sales Act has not helped, to say the least, by its language which 
apparently puts the buyer to a choice between rescission and other remedies.’ 
Ingenious courts, true, have managed to save the rescinding buyer’s damage action 
by a number of evasive techniques, both at common law and under the Uniform 
Sales Act;!” and it is not surprising to see courts straining to find that title has not 
passed.2°? But a mere glance at the annotations under §69(2) of the Uniform 
Sales Act shows the difficulty of predicting whether the court will find a way to give 
damages to the rescinding buyer.’ Fortunately, the buyer's rightful rejection 
upon inspection at destination in the shipment cases (even in cases of preinspection 
payment against documents) lends itself readily to a no-title-passed analysis, thus 
saving a large class of transactions from the dilemma. 

Again, under the Uniform Sales Act, the rightfully rescinding buyer faced with 
a seller who refuses to refund the price and take the goods back has a lien, with all 
the lien-enforcing remedies of an unpaid seller, including right of sale.*** No com- 
parable express provisions exist for the rejecting buyer. Fortunately, this does not 


°® See, ¢.g., Browne v. Giger, 221 Ala. 176, 128 So. 174 (1930). 

** UnrrorM Saces Act §60(2) and (4). Perhaps the Act went too far in dispensing with notice in 
all cases; compare Code, §2-706(3) and (4)(b) & (3). 

100 UnrForM Sates Act §69(2). 

191 Rogge, Damages upon Rescission for Breach of Warranty, 28 Micu. L. Rev. 26 (1929); Notes, 
38 Cor. L. Rev. 888 (1938), 33 Minn. L. Rev. 406 (1949). Notable is the tour de force of con- 
scripting §70 of the Uniform Sales Act, a section which seemingly does no more than recognize damage 
rules like that of Hadley v. Baxendale et al., in order to give the rescinding buyer recovery of his 
special damages. See Russo v. Hochschild, 184 Md. 462, 41 A.2d 600 (1945). 

2°21n Tompkins v. J. & R. Lamb, 121 App. Div. 366, 106 N. Y. Supp. 6 (3d Dep't 1907), the 
buyer was only rejecting, said the court, and not rescinding, where he discovered that the granite was 
not “Westerly” months after the monument was set in his cemetery plot. 

108 17-A U. L. A., SALES (1950) notes 34 p. 303, 39 Pp. 305, 42 p. 306. 

104 UnirorM Saces Act §69(5). 
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seem to have handicapped the courts in giving the rejecting buyer the same resale 
remedy as the rescinding buyer.’ 

Again, the Uniform Sales Act requires the rescinding buyer to “return or offer 
to return” the goods, while it requires the rejecting buyer merely to notify the seller 
that he refuses to accept.° Theoretically, this might seem to present pitfalls for 
buyers, although no great embarrassment seems actually to have arisen. 

Naturally the Code, in minimizing title, seeks to abolish these distinctions between 
rescission and rejection. Indeed, it avoids the term “rescission,” and speaks instead 
of “revocation of acceptance.” A buyer who rightfully revokes his acceptance “has 
the same rights and duties with regard to the goods involved as if he had rejected 
them”; the rightful rejector and the rightful revoker of acceptance are specifically 
given the same remedies and the same security interest in the unwanted goods.’ 
The distinction between merely notifying the seller of rejection in some circum- 
stances, as against holding the goods at seller’s disposition in other circumstances, is 
made to turn on physical possession (not on title), with special provision for 
“merchant” buyers.’ But the significance of revocation of acceptance under the 
Code can only be appreciated by careful consideration of the Code sections dealing 
with what constitutes acceptance and the effect of acceptance,’ as well as of those 


relating to rejection and to remedies. Speaking of remedies, the Code might well 
make it clearer that a rescinding (acceptance-revoking) buyer who suffers special 
damages from the chattel’s defectiveness can recover damages beyond those for non- 


delivery.’ True, by study of and cross-reference to a number of Code sections the 
careful student can finally land in the right place, but the process is nearly as arduous 
as making out a buyer’s damages-plus-rescission right under the Uniform Sales Act. 


Purchasers and Creditors 


The “fraudulent” buyer, particularly the buyer who pays with a bad check, has 
given rise to much litigation, legalistic discussion, refinements, and, basically, di- 
vergent policy views. It is futile to seek a solution by definitions of “cash sale” or 
through the “true intent” of a seller who was mistaken, or through estoppel or 
through the “he who” rule (when one of two innocent persons must suffer, he who, 
etc.).4* There is a basic policy choice to be made where goods are sold by a seller 
to a buyer who gives a bad check and who resells to a bona fide purchaser, when a 
fight ensues over the goods between the latter and the original seller. One cannot 


*°8 Czarnikow-Rionda Co. v. West Market Grocery Co., 21 F.2d 309 (2d Cir. 1927); Wilson & Co. 
v. M. Werk Co., 104 Ohio St. 507, 136 N. E. 202 (1922). In the latter case the court blithely labelled 
the buyer’s refusal to accept a non-conforming shipment a “rescission.” 

106 UniForM SaLes Act §§69(5), 50. 2°97 Cope §2-608. 

108 Cope §2-711. °° CopE §§2-602, 2-603. 

2° Cope §§2-606, 2-607. These Code sections relating to acceptance have been characterized as 
“bewildering” by a penetrating analyst. See Rabel, The Sales Law in the Proposed Commercial Code, 
17 U. or Cut. L. Rev. 427, 434-437 (1950). 

423 See criticism of Code draftsmanship on this point by Waite, The Proposed New Uniform Sales 
Act, 48 Micu. L. Rev. 603, 621-624 (1950). 

™3See Vold, Worthless Check Cash Sales, “Substantially Simul: »” and Conflicting Analogies, 
1 Hasr. L. J. 111 (1950). 
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help speculating whether more courts would have made the choice in favor of the 
bona fide purchaser if so many of the cases, particularly the early precedent-setting 
cases, had not involved the defrauded farmer-seller. The Code’s choice that “no 
agreement that a contract for sale is a ‘cash sale’ alters the effects of identification or 
impairs the rights of good faith purchasers from the buyer”’* is a good choice. 
Arguably, this still leaves open the question of what are the rights of good faith 
purchasers; perhaps the September 1950 Revisions, introducing into Code §2-403(1) 
the provision that “a person with voidable title has power to transfer a good title to 
a good faith purchaser for value” helps clarify the “cash sale” section above mentioned. 
Aside from a laudable predilection (which some might question, concededly) for 
security of transactions, such a rule avoids refinements that other choices would 
necessitate. 

The Code further reflects the policy of security of transactions in the “entrusting” 
cases. The Code scheme is, roughly, that if you entrust possession of your goods 
to one who deals in goods of that kind, you will lose out (even if you don’t give 
that possessor “title”) as against a “buyer in ordinary course of business” from that 
dealer; that the bad actor may be committing an act of “larceny” in receiving or 
disposing of the goods is immaterial.’** It is to be noted (1) that the “buyer in 
ordinary course of business” is the one who is protected here, rather than the broader 
(usually) category of “good faith purchasers”; and (2) that the protection goes to 
such a buyer who buys from (directly or intermediately) an entrusted dealer. 
Perhaps this will achieve a good middle ground between the diverse views found in 
legal literature. A further provision seems to mark off a bona fide purchaser from a 
“buyer in the ordinary course of business” by defining the latter so as not to include: 
(1) a pawnbroker, (2) a person taking from one not dealing in goods of that kind; 
(3) a person taking an interest in inventory in bulk or as security, (4) a person taking 
at an hour or under other circumstances which negate good faith, or (5) a person 
purchasing from a farmer.’’® The purpose of excluding from the favored class a 
purchaser from a farmer is not quite clear, unless it be to distinguish such a pur- 
chaser of effectively mortgaged farm crops or animals from an ordinary-course buyer 
of items from a merchant’s mortgaged inventory." Query whether this exclusionary 
clause has the effect, intended or unintended, of protecting the seed company which 
“bails” the seed to the farmer (and reserves title) against the innocent crop pur- 
chaser.” Query, also, whether the pawnbroker exception extends only to his 
transactions as pawnbroker or also to his not infrequent parallel lines of new and/or 
second hand dealer. 

The “cash sale” and “entrusting” sections of the Code are apparently not meant 
to exclude the appropriate purchaser from the benefit of such doctrines (apparent 
authority, apparent ownership, estoppel, etc.) as in our jurisprudence may create in a 
transferor power to transfer “better title” than he has.'?® 

128 Cope §2-401(1)(b). *44 Cope §2-403(2) and (3). 


128 Cope §2-403(4). 758 Cf, Cope §9-307. 
1182 Cf Cope §§9-105(h), 9-302, 9-303. 42 Cope §2-403(1). 
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Creditors’ rights in goods that are the subject matter of sale are largely unaffected 
by the Code, except in one respect: “retention of possession in good faith and current 
course of trade by a merchant-seller for a commercially reasonable time after a sale 
or identification is not fraudulent.”"** Otherwise, local rules relating to transfers “in 
fraud of” creditors still prevail, as is the case under the Uniform Sales Act. 


The Code’s Title Section, Concluding Remarks 


Space forbids detailed discussion of the Code’s title-passing section, §2-401. The 
foregoing discussion has suggested some reasons for its inclusion in an otherwise 
title-less endeavor, and has emphasized its relative unimportance, particularly in con- 
troversies between buyer and seller. Despite the importance of title in other areas 
of law and the law’s seamless webness, no great embarrassment should arise from 
title de-emphasis. Under bankruptcy doctrines, for instance, to the effect that the 
trustee is vested with the title of the bankrupt (plus additional powers), it would 
seem that controversies over reclamation, risk, price, creditor-derived powers, etc. 
between the bankruptcy trustee and others are not made more difficult by the Code. 

In conclusion it should be re-emphasized that the lawyer’s analysis of his sales 
problems under the Code should not begin with a study of the title section, §2-go1. 
One should stay away from that section as long as possible, first exploring all other 
sections that seem to bear any kinship to the specific issue involved; only when satis- 
fied that nothing else in the Code is in point and that for some reason a title issue 
has to be faced, should one turn to §2-401. Else one will rise to the complacency of 
locating title in one person only to suffer the intellectual dénouement that risk, say, 
is on the other. For many of us that is going to mean a considerable change in atti- 
tude. 

The Code looks like a more complicated mechanism, especially in the inter- 
relationship of its parts, than the Uniform Sales Act, with reference to alleged title 
issues. But superficial simplicity is not to be confused with adequacy or smooth 
operation. The corporation law of the District of Columbia seems less complex 
than that of California—until you try to work under it. The early statutes of 
Minnesota, resorting to common law concept, simply stated that a deposit of grain 
in an elevator was a bailment. It didn’t work; successive revisions of the grain 
elevator statutes became increasingly complex. This is a familiar phenomenon, 
frequently leading to the specialist. Even for the lawyer who is not a specialist, how- 
ever, I suspect that he can find his way around in the Code satisfactorily with less 
time in its study than he would spend in locating title from the judicial decisions or in 
studying the refinements of cash sales and larcenous obtainers of possession. 


7 Cope §2-402(1). 





THE SECURED TRANSACTIONS ARTICLE OF THE 
COMMERCIAL CODE 


Grant GILMore* 


Article 9, Secured Transactions, of the Uniform Commercial Code’ covers a great 
deal of territory. To use a jargon which was fashionable not long ago, it proposes 
to integrate, under a single system of legal propositions and a single system of 
terminology, the entire range of transactions in which money debts are secured by 


personal property. 

The organizing concept which underlies Article g is that security transactions 
should be differentiated with reference to the status of the person whose property se- 
‘ cures the debt and the kind of property put up as collateral—thus: consumer goods;* 
farm products; and property used in business enterprises, which is subdivided accord- 
ing to whether it is intended for use in the business (equipment)* or for sale (in- 
ventory)° or represents the proceeds of the sale of inventory (accounts receivable,® 
“chattel paper,”’ etc.). Armed with this battery of definitions, the draftsmen have 
found themselves able to make necessary distinctions between the unlike elements of 
different security transactions and at the same time to formulate a single set of rules 
to cover the very large area of likeness common to all such transactions. The nega- 
tive side of this key concept is the proposal to abandon—almost completely, so far as 
terminology is concerned, and to varying degrees so far as substantive law is con- 
cerned—the traditional differentiation of security transactions according to the form 
of the security agreement, such as chattel mortgage, conditional sale, trust receipt, and 
so on. 

No other Article of the Code proposes so radical a departure from prior law. 
Most of the Code is merely restatement. Since it is in the nature of statutes to freeze 
case-law development, any codification means periodic recodification. Business be- 
havior and practice change, apparently at an accelerating tempo; if commercial law 
had been left to the courts without benefit of statute, necessary changes to adjust 
the law to practice could have been made in the course of decision. Such a gradual 


* A.B. 1931, Yale College; Ph.D. 1936, LL.B. 1942, Yale University. Associate Professor of Law, Yale 
Law School; Associate Reporter, Article 9, Uniform Commercial Code. The ideas expressed in this article 
are those of the author alone and should not be taken as representing the ideas of the reportorial staff of 
the Code, of the American Law Institute, or of the National Conference of Commissioners on Uniform 
State Laws. The drafting staff for Article 9 consisted of Professor Karl Llewellyn, Columbia University 
Law School, Chief Reporter for the Code; Miss Soia Mentschikoff of the New York bar, Associate Chief 
Reporter; Professor Allison Dunham, Columbia University Law School, Associate Reporter for Article 9; 
and myself. 

2 All references to sections of the Code will be, unless otherwise indicated, to the Spring, 1950, draft. 

* Section 9-109(1). * Section 9-109(4). 

* Section 9-109(3). ® Section 9-109(5). 

* Section 9-106. 7 Section 9-105(1)(c). 
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adjustment was made impossible by the adoption of the Uniform Sales Act and the 
N. I. L. in the years following 1900. Therefore the Code is necessary today, and no 
doubt another Code will replace this one in the year 2000 or thereabouts. Nonethe- 
less in the recodification most of the old law stands. In the Code, Article 3 (Com- 
mercial Paper) and Article 7 (Bills of Lading and Warehouse Receipts) are designed 
only to bring the existing statutes up to date and to resolve incidental conflicts that 
have arisen in their construction. Article 5 (Letters of Credit) codifies what has 
been a case-law field, but without intent to do violence to an eminently satisfactory 
case-law development. Article 2 (Sales) generally restates its predecessor, albeit with 
a few controversial novelties, such as the abandonment of the concept of title or prop- 
erty in connection with the rights of parties to a sales contract and the introduction 
of special rules applying to merchants and contracts between merchants.’ Article 9, 
however, deliberately cuts loose from all anchorage in the past. It cuts across what 
have been regarded as separate fields of law, introduces a completely new termi- 
nology, incidentally repeals much old law, and in the process creates, and attempts to 
solve, new problems of its own.’ 

The first question to be asked is: Is there any excuse for such a proposal? Law 
differs both from belles lettres and from engineering. In the law a prose style of 
easy and elegant simplicity is desirable without being necessary; the law can do very 
nicely, and even achieve something resembling justice, with a crazy, twisted, illogical 
framework which, applied to bridge-building, would send the structure crashing 
into the river. Article 9 can be justified neither on the ground that it is elegantia juris 
in action nor on the ground that its system of propositions brings logical symmetry 
into a field where neither logic nor symmetry has yet been able to establish a beach- 
head. 

Our present system of security law works, however badly. A draft statute, which 
casts its net so wide, should be suspiciously examined before being accepted. It 
will not be accepted unless the present system is working very badly indeed and un- 
less there is general agreement that the proposed novelties will do a significantly better 
job. 

*For an indication of the degree of controversy which these modest novelties have aroused see 
Williston, The Law of Sales in the Proposed Uniform Commercial Code, 63 Harv. L. Rev. 561 (1950); 
Waite, The Proposed New Uniform Sales Act, 48 Micu. L. Rev. 603 (1950). In their defense: Corbin, 
The Uniform Commercial Code—Sales; Should It Be Enacted?, 59 Yave L. J. 821 (1950). 

* See Comment No. 3 to Section 9-105, referring to the terms “debtor” and “secured lender” used in 
Article 9: “It is necessary to have a set of terms to describe the parties to a security transaction, but the 
selection of the set of terms applicable to any one of the existing forms (for example, mortgagor and 
mortgagee) might carry to some extent the implication that the existing law referable to that form was to 
be used for the construction and interpretation of this Article. Since it is desired to avoid any such 
implication, a set of terms having no common-law or statutory roots has been chosen.” 

*° Article 9 has been discussed in the following articles: Dunham, Inventory and Accounts Receivable 
Financing, 62 Harv. L. Rev. 588 (1949); Llewellyn, Problems of Codifying Security Law, 13 Law & 
Contemp. Pros. 687 (1948); Ireton, The Proposed Commercial Code: A New Deal in Chattel Security, 
43 Inv. L. Rev. 794 (1949); Kripke, The “Secured Transactions” Provisions of the Uniform Commercial 
Code, 35 Va. L. Rev. 577 (1949); Kripke, Chattel Paper as a Negotiable Specialty under the Uniform 
Commercial Code, 59 Yate L. J. 1209 (1950). 
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The draftsmen of Article 9 have been fortunate in finding unanimity on one 
point: the present system works very badly. 

Large-scale lending on the security of personal property is a relatively recent 
phenomenon which has been rapidly growing both in importance and complexity. 
This is true of big business and small. Its big business form has been typically the 
long-term corporate bond issue secured by the corporation’s real and personal prop- 
erty alike: in that form, the presence of many small and unorganized investors, and 
repeated demonstrations that the strong must prey on the weak, have led to increas- 
ingly severe protective legislation, state and federal, regulating the issue of such se- 
curities. On this type of security transaction Article 9 will have small impact; nor 
can it be said that Article 9 promises any significant benefits in the long-term field. 

It is in the provision of working capital for small and medium-sized businesses and 
in the distribution of durable goods to consumers that secured lending has sprung 
up in a wild and rank profusion of short-term security devices: chattel mortgage; 
conditional sale; bailment-lease; trust receipt; factor’s lien, possessory and non- 
possessory; assignment of accounts receivable; field-warehousing; plus a variety of 
futuristic forms just beginning to be experimented with. Some of these devices have 
long-established common law or statutory roots and have been, or are in the process 
of being, adapted as well as may be to use under circumstances far different from 
those which called them forth. Others are new inventions, thought up to get around 
restrictive rules which were derived from the original uses of the older devices and 
have been perpetuated by the nature of the judicial process." 

Short-term security devices have multiplied because lending agencies have 
progressively lowered the barriers which once made it impossible for the marginal 
borrower to get bank money. The greater credit risk is sought to be mitigated by 
always taking security. The new borrower, however, cannot offer the traditional 
types of collateral: real estate, industrial equipment, or securities to be left in pledge. 
The old devices have to be stretched, or new ones invented, to deal with the new 
collateral: consumer durables; raw materials, work in process and finished inventory; 
accounts receivable. 

With each expansion of the lending business a discernible pattern is repeated. 
As the lending agencies go into the business of financing a new type of borrower 
on a new type of collateral, an old security device is adapted, or a new one invented, 
to cope with the peculiar problems which arise. This is done in the first instance 
by contract between the parties. Since the lender feels that he is engaging in a risky 
transaction with a disreputable borrower on the security of unfamiliar collateral, he 
drafts the contract overwhelmingly in his favor. If in time it turns out that the 
transaction was money in the bank, the borrower a solvent and respectable citizen, 
and the collateral, in the rare case of default, as good as gold, the old harsh clauses 
have, nevertheless, a way of staying in the contract, through inertia or in terrorem; 


41 For a review of the development of some of these security devices, and an exposition of the point of 
view which was later adopted in Article 9, see Gilmore and Axelrod, Chattel Security, 57 Yave L. J. 517, 


761 (1947). 
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no abuse is involved, the lenders correctly point out, since no lender—no reputable 
lender—ever—or hardly ever—takes advantage of them. 

Eventually the courts—in the case of commercial borrowers, usually the bank- 
ruptcy courts—pass upon the validity of these private security agreements. Since the 
agreements, however unconscionable they may be in form, are a response to real 
economic neéds, the judicial response, sometimes after initial periods of hesitation, 
sometimes with qualifications, has usually been favorable. The trust receipt is 
recognized as an “independent” security device.* The addition of a clause providing 
for a deficiency judgment is approved in conditional sales.’* Field warehousing, 
properly conducted, is found to be a permissible type of pledge.’* Assignments of 
accounts receivable, are subjected to severe restrictions but nevertheless preserved 
from recapture as voidable preferences.” 

The third stage in the life history of a security device, following the drafting 
of the agreement and judicial validation, is the adoption of statutes regulating the 
device—although recently, with the development of improved lobbying techniques, 
there has been a tendency to skip the first two stages and start with a statute.?® 
The forces which lead to the codification are diverse. From the lender’s point of 
view, a well-drawn statute has several advantages: for one thing it makes the 
device safe, judge-proof, so to say, as barns are made rat-proof; for another, if the 
same or a similar statute is widely adopted, standardized forms can be used on a 
national scale, which makes for a cheaper operation and avoids many pitfalls. Un- 
secured creditor interests generally support codification under the battle slogan: 
Down with Secret Liens—since only by statute can the new or revamped common 
law device be subjected to filing or recording requirements. In the consumer field 
alone has the codification had reform overtones: here there have been two waves of 
protective legislation, the first around 1920 in the form of the Uniform Conditional 
Sales Act and similar legislation, the second around 1940 in the form of Retail 
Instalment Selling Acts. The 1920 wave did nothing to correct the abuses inherent 
in instalment selling; it remains to be seen what the 1940 wave will accomplish. 

Before 1920 the chattel security legislation of a commercial state might well 
consist of a chattel mortgage act, drafted seventy-five years earlier, complete in one 
section, and providing: “Any chattel mortgage, or instrument in the nature of a 
mortgage on personal property, shall be recorded as in this Act provided . . .” 


** The early cases are collected in Frederick, The Trust Receipt as Security, 22 Cor. L. Rev. 395, 546 
(1922). 

2* For this development see 2 GARRARD GLENN, FRAUDULENT CONVEYANCES AND PREFERENCES c. XXX 
(Rev. ed. 1940). 

**See Birnbaum, Form and Substance in Field Warehousing, 13 Law & ConTEMP. Pros. 579 (1948). 

*® The literature on accounts receivable financing during the past half-dozen years has been enormous, 
Not to say stupefying, and will not be collected here. The reference in the text is of course to Benedict 
v. Ratner, 268 U. S. 353 (1925). It seemed for a while following the handing down of Corn Exchange 
National Bank & Trust Co. v. Klauder, 318 U. S. 434 (1943), that the end was at hand; that unhappy 
consummation was avoided by a concerted rush to the statute books, see discussion infra p. 32. 

*® E.g., The Factor’s Lien Acts. These are briefly discussed in Gilmore and Axelrod, supra note 11 at 
768, where some of the statutory citations are collected. 
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Today the same state has on its books: 

1. The same chattel mortgage act, with supplementary sections added at various 
times to subvert the common law mortgage rules in particular types of transactions 
(e.g., automobiles, crop mortgages, future advances, etc.) ;"7 

2. The Uniform Conditional Sales Act or a variant (passed between 1920 and 
1930) ; 

3. A Motor Vehicle Title Registration Act (passed between 1920 and 1940); 

4. The Uniform Trust Receipts Act (passed between 1935 and 1945); 

5. A Retail Instalment Selling Act, administrative agency type or simple dis- 
closure type (passed between 1940 and 1950); 

6. An Act to Regulate Sales Finance Companies (passed between 1940 and 1950) ; 

7. A Factor’s Lien Act (passed between 1940 and 1950); 

8. An Assignment of Accounts Receivable Act, filing or non-filing variety 
(passed between 1943 and 1950). 

During the next ten years the same state, if it does not adopt Article 9, can expect 
to add at least the following new legislation: 

1. A comprehensive stream-lined chattel mortgage act, repealing the old one;'* 

2. A field warehousing act;'* 

3. A chattel lease act;°° 
4. A new motor vehicle code (since none of the present title registration acts is 


satisfactory) ;** 
5. Various amendments to the statutes already on the books, particularly the 


Retail Instalment Selling Act and Accounts Receivable Act.** 


*7 See, for example, N. Y. Lien Law. The basic section is §230, which, according to McKinney, has 
been amended in 1911, 1916, 1921, and 1937. To §230 have been added §230-a (Chattel Mortgages on 
Stocks of Merchandise) (1921); §230-b (Chattel Mortgages on Agricultural Crops to secure purchase price 
of or moneys borrowed for seeds, fertilizers, feed, and other materials) (1941); §230-c (Chattel Mort- 
gages by motor vehicle dealers; mortgage statement in licu of filing mortgages; buyers in ordinary course 
of trade) (1941). 

*® Some states have already undertaken this chore. See ¢.g., Pennsylvania Chattel Mortgage Act of 
1945, 21 P S §940.1-940.16. 

** So far as I know, no state has yet passed a statute regulating field warehousing. The suggestion 
that, apart from Article g, there will be such statutes is merely prediction, but I will offer attractive odds 
to anyone who wants to bet the other way. 

2° “Chattel lease” or “chattel trust” is not, or is not yet, a term of art. The device I mean to refer 
to differs from the familiar bailment-lease in that the chattel lease contains no provision for transfer of 
title to the lessee at the end of the lease period. Yet it is unquestionably a security device and is not a 
“true lease’—such as the IBM lease arrangement. In the chattel lease the lease period is calculated with 
reference to the expected useful life of the chattel; at the end of the period, it is assumed, the chattel will 
be scrapped. It has made its appearance in airplane, and in motor vehicle equipment financing. The 
chattel lease is thought not to be covered by any existing statute. I know of no case which has yet passed 
on its validity or “independence.” 

7*On the degrees of unsatisfactoriness see Leary, Horse and Buggy Lien Law and Migratory Auto- 
mobiles, 96 U. or Pa. L. Rev. 455 (1948). The Code does not contain a motor vehicle title registration 
act; one was projected, a tentative draft was prepared, but the attempt was abandoned when it was 
discovered that the Conference of Motor Vehicle Commissioners was preparing a draft statute of its own 
and would not agree to cooperate with the Code authorities. It is my understanding that the Motor 
Vehicle Commissioners have now abandoned their draft, but the information was received too late for 
the matter to be reintroduced into the Code. 

22 On the Retail Instalment Selling Acts, see infra pp. 44-46; for at least one point on which amend- 
ment of the accounts receivable statutes will be required, see infra pp. 32-33. 
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If the legislation in prospect follows past patterns, the following predictions are 
safe: the new acts and amendments will be drafted by various hands, occasionally in 
the public interest; only a few will bear the imprimatur of the National Conference 
of Commissioners on Uniform State Laws, the others will adorn a basic core of 
substance with a whimsical variety of form; they will use conflicting, irreconcilable 
and idiosyncratic sets of definitions; each act which provides for public filing will 
set up a new and independent set of books and at least one hitherto undreamed of 
system of filing will be invented;** none of the new legislation, with the possible 
exception of the revision of the Retail Instalment Selling Act, will attract the slightest 
public interest, and the only voices heard at the legislative hearings will be those of 
finance company and bank counsel, together with an occasional announcement by 
a man from the National Association of Credit Men that he represents unsecured 
creditors and is satisfied with the proposed statute if it requires filing. 

All of this—past, present, and future—is appalling. The direct cost—the time and 
expense involved in drafting the statutes and lobbying them through legislatures—is 
bad enough. But what is really serious is the progressive confusion which results 
from the yearly addition of still another eccentric piece of security legislation. The 
new acts overlap the old ones—as the Factor’s Lien Acts overlap the Trust Receipts 
Act. Overlap in this field can mean catastrophe: an accepted judicial technique for 
voiding security transactions is to discover that a particular arrangement, although 
labeled by the parties with the name of one security device, was in truth another. 
As new filing systems are set up, the credit information which the public files are 
meant to supply becomes more and more difficult and expensive to find. A single 
state today will have a state filing system for one security device; county systems 
for the others; one statute will provide for filing at the mortgagor’s residence; another 
for filing conditional sales where the collateral is located. An adequate credit check 
on any business enterprise requires investigating records in half-a-dozen different 
places. Credit information is useless unless it is kept up to date. The national and re- 
gional credit information agencies, which do the credit job for businessmen today, 
do not and cannot maintain facilities for keeping their credit ratings up to date under 
present filing systems. The multiplication of filing statutes is in itself self-defeating. 

The passing of non-uniform statutes regulating particular kinds of lending can 
lead to unexpected tangles. By way of illustration, recent statutes in the accounts 
receivable field have created a problem which can be more easily stated than solved. 
More than thirty states have passed such statutes in the past seven years. About 
half of them are of the “validation” type: that is, assignments are validated when 
made without filing or any other formality.** Three are “book-marking” statutes: 
an assignment is valid provided that the assignor’s books of accounts are stamped 


** As for example the proposal, debated and rejected in connection with the 1950 amendment to §60(a) 
of the Bankruptcy Act, to establish a national filing system for accounts receivable, using the Federal 
District Courts as filing places. I do not mean to characterize this proposal as silly; on the contrary it 
seemed to me to have a great deal of sense to it. 

** See e.g., Conn. Gen. Stat. §§6718-6726 (Rev. 1949). 
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with a record of the assignment.”> The balance are filing statutes. In a filing statute 
one essential provision is: what accounts are within the filing district? There are 
half a dozen criteria to choose from:** the account may be regarded as located at the 
place where the contract out of which it arose was executed; at the place where the 
goods were delivered or the services performed; at the place where it is payable; at 
the debtor’s residence; at the seller’s place of business; at the assignee’s place of 
business. There has been no uniformity in drafting; one statute chooses one criterion, 
one another, some list them all.77 Some scrap all common law criteria and provide 
for filing only if the assignor’s chief place of business is within the state.?* Assume 
that a mail-order house doing a national business assigns its accounts. Where should 
the assignee file to be assured of protection in case of the assignor’s bankruptcy? 
Reflect, before answering, that there are more than 14,000 counties in the United 
States. So long as all states validated assignments without filing—which was the 
case until 1943—there was no problem.” Now there is a problem but no one knows 
the answer. 

The foregoing review is designed to make the point that our system of security 
law is badly in need of an overhauling. I have yet to meet anyone who operates in, 
or is familiar with, the field who denies this. 

Furthermore, I think it is fair to say that there has been general agreement 
that the basic structure of Article g is sound. Indeed no other way out of the 
swamp has been suggested. 

That basic structure has remained constant for the three years during which 


Article g has been in process of drafting. Only one notable structural change has 
been found advisable: the initial division of the Article into autonomous Parts, each 
Part dealing with a separate type of financing, proved to be unnecessary.’ As the 


*° Georgia, Ga. Cope ANN. §85-1803 (Temp. Supp. 1949); North Dakota, Rev. Cope oF 1943 (Supp. 
1949) §9-1109; Pennsylvania, 69 P S §561-563. 

2°1 know of few things less satisfactory than the common law handling of the question of situs of 
choses in action. The following cases, among others, bear more or less vaguely on the point: Hanna v. 
Lichtenhein, 181 App. Div. 94, 169 N. Y. Supp. 589 (1st Dep't 1918); Wishnick v. Preserves & Honey 
Inc., 153 Misc. 596, 275 N. Y. Supp. 420 (1934); In re Loeb Piano Co. Inc., 178 La. 920, 152 So. 565 
(1934); Clark v. Connecticut Peat Co., 35 Conn. 303 (1868); Lewis v. Lawrence, 30 Minn. 244, 15 N. W. 
113 (1883); Gordon v. Vallee, 119 F. 2d 118 (5th Cir. 1941), cert. denied, 314 U. S. 644 (1941); 
Sanders v. Armour Fertilizer Works, 63 F. 2d go2 (5th Cir. 1933) aff'd, 292 U. S. 190 (1934); Bundy v. 
Commercial Credit Co., 200 N. C. 511, 157 S. E. 860 (1931). I am indebted to Homer Kripke, Esq., of 
the New York bar for the foregoing citations. See also REstaTEMENT, ConFLict oF Laws §§350, 353, 3545 
358, 366 (1934). 

#7 For a horrible example of the last-mentioned type, see the North Carolina statute, N. C. Gen. Stats. 
Art. 14, §44-78(5) (Supp. 1949): “An account shall be deemed located in this state: (a) if the trans- 
action out of which the account arose occurred in this state, or if payment is to be made in this state, or 
(b) if the account has been transferred to this state so that the place of payment of the account is in this 
state, or (c) in all other cases where an account is deemed located in this state under general rules of 
law.” 

*® F.g., Florida: Fra. Stats. ANN. §524.01-.06. 

*° So far as the validity of the assignee’s security interest was concerned. There was of course conflicts 
of laws litigation, as in the cases cited supra note 26. 

*°The Parts originally contemplated were: Pledge, Inventory and Accounts Receivable Financing, 
Equipment Financing, Agricultural Financing, Consumer Goods Financing. Article 10 of the Code 
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work of drafting progressed, it became clear that the areas of similarity in various 
types of financing were even greater than had been at first supposed. As agreement 
on these progressively larger areas was reached, the need for retention of the autono- 
mous Parts became less, and they were dropped. It then became possible to organize 
the Article as a single entity, with a considerable saving in wordage; where special 
rules are applicable to different financing situations, they are now stated section 
by section as appropriate, and the number of such special rules is much less than 
might be supposed.*" This bit of drafting history suggests, I believe, that Article 9 was 
soundly conceived: the initial and basic assumption that the superficial dissimi- 
larities among different financing transactions concealed a large core of similarity 
proved to be workable in an even larger area than the draftsmen had anticipated. 

Despite the persistence of the central idea, unchanged, Article 9 has undergone 
serious revision in its successive drafts and the end it not yet. Many of the changes 
have been merely verbal: drafting is a constant labor to simplify—the first accurate 
statement of a complex point, reached after much toil and sweat, is typically phrased 
in a gibberish understandable only to the draftsmen; the job of putting it into English 
without sacrificing accuracy is never-ending. Many other changes have been made 
in response to technical information supplied by financing agencies and have been 
designed to make the statutory text more accurately reflect operating methods. A 
good number of changes have been made in the course of long-continued debate over 
disputed matters of policy; some ideas which made sense to the drafting staff have 
been scrapped when it became apparent that their real or fancied novelty would 
stir up a degree of controversy that might jeopardize the enactment of the Article. 

Despite agreement on the key propositions that present security law works very 
badly and will work even worse and that the approach adopted in Article g offers 
the only practicable solution, doubts have been, and continue to be, expressed as to 
the wisdom of enacting the Article in its present form or in any form that the 
sponsoring organizations will conceivably approve. Expressions of doubt come 
with equal vigor from what may, for shorthand purposes, be called the Right and 
the Left. 

From the Left we hear that Article g is a sell-out to the vested interests at the 
expense of the public interest. It is pointed out that Article 9 with a liberal hand 
removes most of the restrictions and limitations on lender’s operations which have 
grown up over a century at common law and under statute. 

The catalogue of such liberalizing provisions is a long one. For example: the 
floating charge, or lien on a shifting stock of goods, which under chattel mortgage 
law was typically held to be absolutely void as a matter of public policy,®? is validated 
(Bulk Transfers) originally appeared as a Part of the Article as did the proposed motor vehicle title 
registration act, which was later abandoned for the reason stated supra note 21. See the May 1949 Draft of 
the Code. 


*1 The Comment to Section 9-102 lists and indexes these special rules. 
82 See Gilmore and Axelrod, supra note 11, at 533 ef seq. 
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without limitation.** A security interest is allowed to pass over and affix itself to 
proceeds arising on disposition of the collateral.3* Article 9, furthermore, repeals,** 
in the field of accounts receivable financing, the rules, suggested in Benedict v. Rat- 
ner® and hammered out in the famous line of subsequent cases,*” which require the 
assignee of the accounts to keep, day by day, an unrelenting watch over the assignor’s 
affairs. The after-acquired property clause is allowed full operation,** resulting in a 
full-fledged security interest rather than a ghostlike thing wearing the veil of 
“equitable mortgage”; and the interest is protected, in so far as a state statute can do 
so, from the paralyzing attack of antecedent debt—and thus voidable preference— 
in bankruptcy. Even the long-held theory that it is both a legal and a logical im- 
possibility to make a valid present assignment of future accounts* is quietly buried, 
the operation being treated as merely another instance of after-acquired property.” 
Future advances are treated on the same footing with present advances," thus saving 
many arrangements which have heretofore fallen afoul of vaguely articulated but 
deeply rooted prejudices.*” Crop mortgages are allowed to run beyond the planting 
season.** The formal requisites for a security agreement are reduced to an almost 
invisible minimum :** gone are the affidavits of good faith which the chattel mortgage 
statutes have long required as a deterrent to fraud; gone the requirements of notariza- 
tion, verification, or other solemnities of execution; gone, at least to the extent that a 
statutory declaration can control the courts, the need for exact and specific description 
of collateral.*° Most serious of all is the abandonment of the restrictions which have 
hemmed in the lender’s freedom of action in dealing with the collateral after 


default: there is in Article 9 no requirement of sale at public auction following 
public notice; no requirement that repossessed collateral be held for a specified period 
before disposition or that the collateral be disposed of within, a specified period 


** The result is reached by reading Section 9-203 on after-acquired property together with Section 
9-208 permitting use or disposition without accounting. 

*4 Section 9-306. 

®8 Section 9-208. 

6 268 U. S. 353 (1925). 

*"In re Bernard & Katz, 38 F. 2d 40 (2d Cir. 1930); Lee v. State Bank and Trust Co., 54 F. 2d 
518 (2d Cir. 1931); Goldstein v. Rusch, 56 F. 2d 10 (2d Cir. 1932). 

5® Section 9-203. 

** Taylor v. Barton-Child Co., 228 Mass. 126, 117 N. E. 43 (1917). 

*° Section 9-203(1) and (2)(c). 

*? This is made explicit in Section 9-203(5), September 1950 Revision. The draftsmen had considered 
it implicit in earlier drafts of the section. 

*? Although, outside Connecticut, a mortgage to secure future advances was not considered fraudulent 
and void as a matter of law, such an instrument was regarded with suspicion and explanations were 
required. The future advance arrangement was, to say the least, vulnerable. See 1 Garrarp GLENN, 
FRAUDULENT CONVEYANCES AND PREFERENCES §§372, 372(a) (Rev. ed. 1940). 

*® Section 9.203(3)(a). The Spring, 1950, Draft limits the permissible time in most cases to one 
year after execution of the security agreement. The September 1950 Revision leaves the time blank, so 
that each state can follow local policy on this point. Although the one year or planting season limitation 
is typical, some states (see ¢.g. Calif., Civ. Cope (1949) §§2974-2978) are more liberal. 

“* Section 9-204. For most non-possessory security interests: “in writing . . . signed by the debtor . . . 
containing a description of the collateral... .” 

*® Section 9-207(1). 
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after repossession; no requirement even that the collateral be repossessed, since it is 
provided that the lender may deal with and dispose of it on the debtor’s premises.*® 
In place of all these protective devices, designed to block the real and present danger 
of fraud or overreaching, there is erected only the flimsiest of safeguards: the lender, 
in dealing with the collateral, must observe a standard called “commercial reason- 
ableness,” an undefined term of no known legal meaning.* 

It is argued that this extraordinary liberality toward lending interests is unwise 
from more than one point of view. The debtor, who is from economic necessity in 
an inferior bargaining position, is stripped of the safeguards which have been built 
up for his protection. This will lead to harsher bargains dictated by a class never 
noted for its propensity to underreach where overreaching is not forbidden by law. 
And even if the reputable lending agencies police themselves, partly because of their 
size and partly because they are able to deal only with solvent debtors, the marginal 
debtor, who must perforce borrow where he can on whatever terms are offered, will be 
an expertly shorn lamb for whom the wind will not be tempered. 

But, it is further argued, consequences even more serious than the increase of 
fraud, overreaching, and unconscionable conduct may be expected. The proposal 
is to make the taking of security easy, cheap, and certain. The old restrictions 
had the effect of protecting a necessitous borrower against himself by making it 
difficult, if not impossible, for him to encumber all his assets. The existence of a 
cushion of free assets made it possible for him to get unsecured credit, particularly 
from his trade suppliers. Whatever may have been the articulate reasons for the 
invalidation of the floating charge or the Benedict v. Ratner restrictions, such judicial 
rules had the salutary result of assuring a healthy flow of unsecured credit. If fixing 
a valid lien on ail the assets of a business enterprise is made as easy as rolling off a log, 
the supply of unsecured credit will dry up. Trade creditors and others who today 
make unsecured advances will for their own protection have to sell for cash or take 
security. Either alternative is bad. The debtor will become increasingly dependent 
on his supplier of working capital; the power to make business decisions will more 
and more pass to the lenders. The general availability of security will lead to other 
unhappy results: the marginal borrower will find it easier to get working capital; 
many enterprises, which have no economic reason for existence, will live when they 
should die and be liquidated. The coddling of unhealthy enterprises will harm 
unsecured creditors, who will have no protection when the security holder decides to 
call his loan and close the books on a debtor. This type of lending and the encour- 
agement of risky salvage operations will have an inflationary effect which can be 
exceedingly dangerous at certain phases of the business cycle. 

Thus the criticism from the Left or public interest point of view. A rather differ- 
ent criticism is launched from the Right. 

“* Section 9-503. 

“7 Section 9-504(2). The same concept of “commercial reasonableness” appears in Article 2 (Sales), 


Section 2-706 (Seller's Resale), and in Article 7 (Warehouse Receipts, Bills of Lading etc.), Section 7-409 
(Enforcement of Warehouseman'’s or Carrier's Lien). 


t 
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We now hear that Article 9, apart from certain minor relaxations of out-dated com- 
mon law rules, imposes extremely harsh restrictions on lenders. It is said that Article 
g betrays an earnest reformist zeal, reminiscent of the crusading moralism of the 
lush days of the New Deal, entirely out of place in a commercial codification. 

The list of right-wing grievances is fully as long as the one prepared on the other 
side of the fence. 

Most frequently and violently attacked as an example of misplaced reformist zeal 
is the section which in the case of a security interest in consumer goods requires that 
certain information be made available to the consumer-debtor at or before the time 
he enters into the security agreement. A breakdown of items constituting the 
total time price is provided for: the cash price, the time-price differential, the 
amount of any down payment, an estimate of the amount charged for insurance, 
must be stated as separate items. Penalties are provided for failure to comply: 
loss of the time-price differential when a complying form is inadvertently in- 
correctly filled out; loss of the differential plus loss of the security interest in other 
cases. 

Some background is necessary for the reader to appreciate the nuances of the 
attack to which the foregoing provisions have been subjected. To date thirteen*® 
states have enacted so-called Retail Instalment Selling Acts, each of which contains 
“disclosure” provisions comparable to those outlined above. This consumer pro- 
tective legislation had its inception some fifteen years ago. The earliest acts were 
bitterly opposed by the sales finance companies, who seem, however, now to have 
modified their legislative strategy: while not advocating passage of such legislation, 
they have abandoned the effort to block it completely and instead exert themselves to 
see that the legislation as passed is “reasonable.” For whatever reasons, the acts 
passed since roughly 1945 lack some or all of the more restrictive provisions of the 
earlier acts. Today the so-called “Model” Retail Instalment Selling Act has the in- 
dorsement, if not the active support, of the sales finance companies. 

To some extent the disclosure provisions of Article 9 have been attacked in toto 
as unnecessary and undesirable matter for a Commercial Code, destructive of the 
right of freedom of contract, and illustrative of a “paternalistic,” even “socialistic,” 
attitude which is said to underlie much of the Code and particularly Article 9. 
This root and branch opposition has not, however, typically been expressed by 
representatives of the sales finance companies. Their attitude, rather, has been one 
of willingness to accept reasonable disclosure requirements; the Article 9 provisions, 


** Section 9-205. The September 1950 Revision adds the “at or before the time he enters into the 
security agreement” language. 

“* California, Connecticut, Indiana, Maine, Maryland, Massachusetts, Michigan, New Jersey, New 
York, Ohio, Pennsylvania, Utah, Wisconsin. 

*° Counsel for these companies are adept at looking through form to substance. Thus the Act may 
vary in detail from jurisdiction to jurisdiction and still be the Model Act, just as a popular tune may be 
served up in several different arrangements. For a version high on the finance companies’ hit parade see 
the Connecticut Act, Conn. Gen. Stats. §§6698-6704 (Rev. 1949). For an Act that is not the Model 
Act, see MARYLAND, Cope Art. 83, §116-140 (Cum. Supp. 1947). 
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they say, resemble those found in some of the earlier acts, which have proved to be 
“unworkable.” 

Issue is joined principally on two points. One is the separate statement of the in- 
surance charge. It is argued with great vigor that figuring the actual insurance charge 
is a matter of much complexity; the consumer contract is filled out by dealer’s clerks 
on a busy sales-room floor; mistakes are inevitable. It is suggested that, as under the 
Model Act, the estimated insurance charge be lumped in with the finance or carry- 
ing charge. To comply with requirements of State Insurance Commissioners, the 
actual premium must sometime be figured out, but this can be better done by the 
finance company itself after assignment of the contract.° When the actual 
premium has been determined, no attempt will be made to adjust mistakes. 
If the insurance charge was understated, the amount received on carrying charge will 
be decreased; if overstated, the carrying charge benefits pro tanto. This is merely 
a bookkeeping transaction. The consumer is not assessed for any deficiency; nor 
does he receive a rebate if the estimate was overgenerous. ' The dealers, of course, 
make the original estimate of the insurance premium from tables provided by the 
finance companies. 

The second principal issue is that of appropriate penalties for failure to comply 
with the disclosure provisions. The Article 9 penalties are denounced as unduly 
harsh and resort is once again had to the Model Act, which reads as follows: 


A wilful violation of any provision of this chapter by any person, firm, association or 
corporation shall bar recovery of any finance, delinquency or collection charge by the 


owner or holder of the retail instalment contract or any interest, delinquency or collection 
charge by the owner or holder of an instalment loan contract involved, provided such 
owner or holder approved of or had knowledge of such violation and after such approval 
or knowledge retained the benefits, proceeds, profits or advantages accruing from such 
violation or otherwise ratified such violation.®! 


Chances for any recovery for any violation are not bright under the section just 


quoted. 


5°" So far there is no quarrel. Article 9 permits the statement of the insurance charge as an approxi- 
mate sum or estimate, subject to later verification. The controversy, which has generated enormous heat 
without producing any light, goes to the narrow point whether the estimate must be stated separately or 
may be lumped. The finance companies are very clear: They do not like the separate statement, they 
would rather lump it. 

*! The language quoted is from Conn. GEN. Stats. §6703 (Rev. 1949). Cf. MaryLanp Cope Art. 83 
§136, (Cum. Supp. 1947): “Whenever an installment sale agreement does not contain the material required 
by Sections 116 and 117 of this subtitle or the seller fails to deliver a copy to the buyer, no seller or holder 
of such agreement shall collect or receive any finance, delinquency or collection charge from the buyer... .” 
The proponents of the Model Act are agreed that some penalty provision is necessary, perhaps because of 
the experience in California where an Act without any penalty provision was passed. In Carter v. 
Seaboard Finance Co., 85 Cal. App. 2d 773, 193 P. 2d 985 (1948), aff'd, 203 P. 2d 758 (1949), the 
court held that the proper inference to be drawn from the omission of a penalty section was unenforce- 
ability of a non-complying contract. 

5? Plaintiff to recover under the section quoted must prove (1) wilful, (2) approval or knowledge, 
(3) after approval, retention of benefits, etc., accruing from violation, or other ratification. Presumably 
“otherwise ratified” is to be construed ejusdem generis with “benefits, profits, proceeds or advantages.” 
It is hard to imagine a case where benefits etc. would accrue from the violation. 
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The Article 9 treatment of waiver of defense or so-called cut-off clauses, whereby 
the debtor agrees not to assert defenses against any assignee of his contract, has been 
criticized.™* Here again Article g singles out the consumer for special treatment: 
as to him such clauses are invalid. Indeed, in the consumer field, where the debt is 
evidenced by a negotiable note which comes into the hands of a holder in due course, 
Article 9 provides that a holder, even in due course, becomes subject to defenses if he 
seeks to enforce his security interest in the collateral. Outside the consumer field, 
the waiver is allowed to operate in favor of an assignee for value in good faith and 
without notice to the extent of cutting off defenses which would not be good against 
a holder in due course of a negotiable instrument. In this set of provisions, the treat- 
ment of the consumer’s negotiable note has been attacked with particular violence: 
the provision, it has been said, will throw doubt on the validity of all negotiable 
paper; it will make it more difficult for the sales finance companies to obtain bank 
credit through pledge or rediscount of their consumer paper, since the banks will 
accept as security only paper which is fully negotiable; it is an unwarranted and 
doctrinaire attempt to correct fancied abuses which do not in fact exist.°* Quite apart 
from the consumer's negotiable note question, it is said that the invalidation of the 
contractual waiver in the consumer field and the limitations on its full effectiveness 
outside the consumer field cast upon the financing assignee risks which he should 
not be required to assume. Disputes between sellers and buyers, it is argued, 
should be settled directly between them and there is no valid consideration of public 
policy which forbids the assignee from acquiring by contract a position free from such 
disputes. 

A problem not unrelated to waiver of defenses is that of the freedom of the 
seller and buyer—or assignor and account debtor, in financing terminology—to mod- 
ify their original agreement without the assignee’s consent. Article g provides that,®® 
apart from an effective waiver under the provisions just discussed, an assignee takes 
subject to all defenses arising from the contract and to all defenses, whether or not 
arising from the contract, which accrue before the account debtor is notified of 
the assignment. Furthermore, when an assignee leaves chattel paper in the assign- 
or’s hands for collection, the account debtor is authorized to pay the assignor even 
though he may have received notification of the assignment. And finally, when the 
subject matter of the assignment is money to become due under a contract for services 
not performed when the assignment is made, the rule is that despite notification to the 
account debtor of the assignment, any good faith modifications in or substitutions 
for the original contract are effective against the assignee, who, however, acquires 
corresponding rights under the modified or substituted contract. These provisions, 
it is said, particularly the last mentioned rule, once again cast upon the assignee a 


53 Section 9-209. 
®* See Kripke, Chattel Paper as a Negotiable Specialty under the Uniform Commercial Code, 59 YALE 


L. J. 1209, 1214 et seq. (1950). 
55 Section 9-317. 
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much greater business risk than he should be made to assume. The rule, further- 
more, does violence to accepted theories of contract law.* 

A recurrent theme in these objections is that Article g casts upon the lender busi- 
ness risks from which he has hitherto been free. Another example of this is the treat- 
ment of the problem arising when collateral subject to a security interest in State A is 
removed to State B.*" Present law, typified by the Uniform Conditional Sales Act,5* 
is that the State A lien continues good in State B, refiling in State B being required 
only after the lender actually learns of the removal and the present location of the 
goods. Article 9 adopts a radically different approach and requires refiling in State 
B within four months after removal, without regard to the lender’s knowledge of the 
removal. On the lender’s behalf it is pointed out that he cannot possibly keep a day 
by day watch over the location of his collateral and that there will be many cases where 
the four months’ period will have run without his having any reason to suspect re- 
moval. Thus in a situation which the lender cannot control, and which results from 
the debtor’s fraudulent activity in which the lender is in no way at fault, the lender is 
faced with possible subordination to the debtor’s State B creditors. This, it is argued, 
is unjust. 

The filing provisions of Article g have been attacked as being unduly broad in 
scope. Article g provides for filing of assignments of accounts receivable.” This 
has of course been a matter of hot controversy for several years. The advocates of 
non-filing argue that no harm is done to other creditors by a failure to file; that 
businessmen who assign their accounts do not want the assignment to become a 
matter of public record; that the requirement of filing stifles a legitimate business 
operation. They point out further that non-filing is the majority rule, since of the 
thirty odd accounts receivable statutes only about half require filing, and of the 
states which have not passed statutes none requires filing. Another filing provision 
which has aroused controversy requires filing of so-called field warehousing or field 
storage arrangements.” Field warehousing is a device, originated some fifty years 
ago, presumably to circumvent the chattel mortgage restrictions against a lien on a 
shifting stock." Field warehousing involves the lease at a nominal rental of a part 
of the debtor’s premises to a field warehouseman. The warehouseman posts signs 
on the leased premises, issues non-negotiable warehouse receipts covering the goods 
in the warehouse, and installs its own custodian, who alone has access to the premises 
and who keeps detailed records of deposits in and withdrawals from the warehouse. 


**It does violence certainly to the rule set out in RestaTEMENT, Contracts §167 (1932). Whether 
§167 accurately states the cases is another question. 

57 Section 9-103(2). 

®® Section 14. 

®* Section 9-303. Exempted from filing are assignments which are not “for the purpose of financing” 
—as assignments for collection only—or which do not transfer to the assignee a “significant part” of the 
assignor’s outstanding accounts. 

®*° Section 9-305(2). 

** On the mechanics of field warehousing, see Birnbaum, supra note 14. The standard articles reviewing 
the cases are Friedman, Field Warehousing, 42 Cor. L. Rev. 991 (1942); Kane, The Theory of Field 
Warehousing, 12 Was. L. Rev. anp State Bar J. 20 (1937). 
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Field warehousing arrangements, properly conducted, are universally recognized 
as valid by the courts. Since the form of the device is that of pledge, no filing is 
required. Article 9, which validates the lien on shifting stock, requires filing 
for perfection of a field warehousing arrangement on the theory that the pledge is 
fictional and that this is merely a sub-species of inventory financing, appropriately 
subjected to filing. The filing provision has been violently attacked as prejudicial to 
the field warehousing industry and as placing it at a competitive disadvantage with 
public warehouses, since there is no provision in Article 9 which requires filing to 
perfect a pledge of an ordinary warehouse receipt.” 

Finally, in connection with the default provisions, the imposition on the lender of 
a duty to dispose of collateral in a “commercially reasonable” manner™ is attacked. 
This provision, it will be remembered, has also been attacked as altogether too 
flimsy a protection, in view of the removal of common law safeguards, for the in- 
terests of the debtor and his other creditors. The attack from the lender’s point 
of view is that altogether too high a standard of duty is imposed and that the lender 
is exposed, despite the presence of language designed to clarify certain types of 
permissible behavior,“ to an uncertain liability of indefinite scope. 

In the foregoing review of the criticisms which have been directed against Article 
9, comment on their soundness has been in large part withheld. There is no 
reason to suggest that the two sets of criticisms cancel each other out. Neverthe- 
less their co-existence gives reason to believe that Article g is neither a sell-out to the 
vested interests nor yet an all-out reformist effort. It could of course still be true 


that the particular relaxations of old rules as well as the particular instances of 
tightening up old rules were in all cases unwise or improvident. The author of this 
paper, as a draftsman, is naturally inclined to believe that Article 9 is a reasonable 
compromise among conflicting interests, that its enactment will work more good 
than harm, and that the provisions which have been drawn in question are fair 


solutions to complex problems. 


*2 Since the question of field warehousing will not be specifically discussed in the balance of this 
paper, the point will be made here that the provisions of Article 9 which do adversely affect field 
warehousing are those which validate the floating charge. The filing provision is a pin-prick at most. 
But the floating charge battle has already been fought and (from the field warehousing point of view) 
lost, quite apart from Article 9, under the Factor’s Lien Acts, referred to supra note 16, and see 
discussion infra p. 42. With the general validation of the floating charge, the magic has gone from 
field warehousing. In so far as the industry performs an economic function—stock control, detection 
and prevention of fraud etc.—it will prosper; in so far as it serves a purely metaphysical one, it will not. 
Far from being harmed by the filing provision, the industry should benefit from it. Under filing, the 
lender can be sure that he has a valid security interest; today he can be sure of it only when a court finds, 
as a question of fact, on testimony after the event, that the field warehouse was “properly conducted” — 
i.¢., conspicuous signs, independent custodian, denial of access to the pledgor, etc. Many of the field 
warehousing arrangements that have been litigated have not withstood the factual inquiry. 

®3 Section 9-504. 

** Section 9-507(2). Sales in a recognized market, or at a price current in such a market, or in 
conformity with reasonable commercial practices among dealers are all stated to be “commercially reason- 
able,” as is any plan of realization for which the foreclosing lender obtains advance approval in a 
judicial proceeding or from a bona fide creditors’ committee. 
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It is my own impression that what have been described as the criticisms from the 
Left are, if valid, more serious and disturbing than those from the Right. I do not 
believe that they are valid. 

The restrictive rules, common law and statutory, abandoned or abolished by 
Article 9, have long since ceased to serve any useful purpose. Their vestigial sur- 
vival works only to trap the unwary and the ill-informed and to penalize legitimate 
financing operations. 

Take for example the rule invalidating mortgages on a shifting stock. It is a 
long time since this rule has had any real effect in preventing inventory financing— 
which is what it was supposed to do. The development of field warehousing effected 
the first considerable breach in the fortress wall. Field warehousing was used 
typically to cover manufacturing inventory, and its rather cumbersome techniques 
were not easily adaptable to the case of a dealer’s stock in trade. The extension of 
the import trust receipt to the domestic distribution of consumer’s durable goods 
took care of the dealer’s situation.®* That left only the retailer with a mixed in- 
ventory of goods of small unit value unprovided for—but no financing agency has 
ever been inclined to advance money on such unsatisfactory security, quite apart 
from the metaphysical question of whether its lien would be valid. Nevertheless, 
many states over the past fifteen years have gone the rest of the way and validated 
the floating charge without limitation under so-called Factor’s Lien Acts.®°* These 
Acts have not been widely publicized and their presence on the books of a jur- 
isdiction sometimes comes as a surprise even to lenders operating in the inventory 
field. Today the only effect of the no-lien-on-a-shifting-stock rule is to penalize an 
occasional mortgagee whose counsel failed to advise him that, while his mortgage 
would be invalid, the security he desired could be validly obtained under a field 
warehousing arrangement or under trust receipt or under the Factor’s Lien Act. 
In validating the floating charge Article 9 merely recognizes the fact that it is every- 
where available today. 

The same kind of remarks may be directed to the proposed repeal of the rule of 
Benedict v. Ratner. That rule has already been repealed in many states—in the 
inventory field by the Factor’s Lien Acts, in the accounts receivable field by the ac- 
counts receivable statutes.’ In so far as it is still in force, compliance with it is 
on a grotesquely formalistic level: the rule, as developed in a later case, is thought to 
require a daily remittance from assignor to assignee of all proceeds—i.e., payments 
received—on assigned accounts. The practice today is for the assignee to make an im- 
mediate re-remittance of the proceeds back to the assignor, where a revolving credit 

*® The critical case, or at any rate the case always cited in this connection, is In re James, Inc., 30 F. 


2d 555 (2d Cir. 1929). 

°° Supra note 16. 

*? Both types of statutes typically contain what may be called an anti-Benedict clause. The repeal is 
sometimes partial, sometimes total. One of the most forthright repealers is N. C. Gen. Strats. Art. 14, 
§44-83 (Cum. Supp. 1949): “Any permission by the assignee to the assignor to exercise dominion and 
control over a protected assigned account or the proceeds thereof shall not invalidate the assignment as 


to third persons.” 
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arrangement is contemplated.** The only effect of this extra paper-work is to in- 
crease the cost of the operation. There is a sound core of sense at the basis of the 
Benedict rule: the accounts receivable lender, who is tying up the debtor’s most 
liquid asset, should be required to keep a close watch on his debtor’s operations: as 
lending practice has developed in this field it has been. found necessary for the 
lender’s own protection for him to keep such a watch, irrespective of statutory repeal 
of the rule. That is, experience in jurisdictions which have already repealed the 
rule indicates that the substance of the rule is retained as a matter of sound business 
practice; repeal does however allow the lender to dispense with a number of costly 
formalities.” 

The objections raised to the liberalization of default procedures are also serious 
enough to warrant specific discussion. Presumably there will be agreement that 
the aim of the law here should be to promote disposition of the collateral at the 
highest possible price. It is my firmly held belief that the requirements of public sale, 
specified holding periods, a terminal selling date, and so on not only do not accom- 
plish the end; they make it impossible to dispose of the collateral at a decent price. 
The rules were designed to prevent fraudulent practices by lenders; the cure, which 
has proved worse than the disease, has been to forbid the use of normal commercial 
channels for disposing of goods of the type involved. Nor has this paralyzing re- 
striction even served to deter fraud: it is common knowledge to anyone with experi- 
ence in the field that bankruptcy and foreclosure sales are frequently dominated by 
local gangs of thieves who manage, by collusive arrangements, to buy up the goods at 
a fraction of their value and grow fat by resale at and through the market. Article 
g proposes to encourage the disposition of collateral through regular channels. There 
is of course no assurance that lenders will in all cases act with rigorous honesty. 
Therefore the concurrent proposal is to give to the courts much greater powers of 
review over the fairness of the disposition than they have hitherto had. It is almost 
impossible to upset a foreclosure sale for “fraud”; Article g therefore proposes the 
standard of “commercial reasonableness”—the scope of which is very deliberately 
left to the courts.”° Nevertheless, in fairness to lenders, procedures are also provided 


** Note the following provision found in a standard accounts receivable agreement used by a large 
finance company: “We [i.¢., the assignor] shall remit the collections to you [i.e., the assignee] in kind 
duly endorsed, or will immediately send you our check for the amount thereof, and unless the instru- 
ments received by you are dishonored, or unless you shall have re-remitted to us the amount thereof at 
our request, you shall credit the amount thereof on our collateral notes promptly after receipt by you. 
Said daily remittances shall cover collections made during the preceding day, or the same day if con- 
venient.” (Italics supplied.) 

*° Section 9-208, repealing Benedict v. Ratner, should be read in connection with Section 9-306(2) 
which, following the Uniform Trusts Receipts Act §10, restricts the lender who has not subjected accounts 
to his control to a priority in insolvency proceedings in the amount of collections received within 10 days 
preceding institution of the proceedings. This provision gives effective protection to the other creditors 
in place of the formal protection which they have under Benedict. 

*° Note also the language of Section 9-507: “If it is established that the secured lender is not pro- 
ceeding in accordance with the provisions of this Part [#.e., Part 5, Rights on Default], sale may be ordered 
or restrained on appropriate terms and conditions.” 
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by which a lender can protect himself against ex post facto charges of “unreasonable” 
disposition.” 

Inflexible statutory procedures, unaccompanied by close administrative or judicial 
supervision, have never done anything to prevent fraud and never will. On the 
rockiest ledge, in the tiniest cranny, through the most nearly invisible loophole, 
fraud knows how to flourish luxuriantly. This is disquieting but true. The busi- 
ness of drafting a statute is a humbling and rather terrifying experience, but on one 
matter at least I have little doubt: the Article g default provisions cannot work 
worse than the present rules. There is reason to believe they will work a great deal 
better. 

Detailed refutation of each count in the indictment would make dull reading. 
Many of the rules which Article g will abolish have a long and distinguished history 
in the law. In almost every instance there was reason and need for the rule, when it 
was introduced. Changes in the organization of our economy, which the rules have 
been powerless to prevent or impede, have made many of them obsolete; in so far as 
they have surviving force, it is to fetter, block, make more uncertain and more ex- 
pensive financing operations which have come to be regarded as legitimate and seem 
in any case to be necessary. 

Milestones in the past, these rules are only millstones now. 

I would answer in much the same way the argument that simplifying the taking 
of security will tend to dry up the sources of unsecured credit. The transition from 
unsecured to secured financing has already largely taken place. If the rules were de- 
signed to keep financing on an unsecured basis, they have not done so. Article g recog- 
nizes an accomplished fact, which may be unhappy but which there is no longer any 
use in denying. Financing patterns develop as they are needed, without much regard 
to what the law says is permissible or wicked. I have no doubt that this will continue 
to be the case. As to the possibly inflationary effects of Article 9, I am not enough 
of an economist—and I tend to believe perversely that no economist is enough of an 
economist—to be able infallibly to distinguish truth from error. It seems to me, 
however, that the effective way to control the extension of credit is by direct govern- 
ment action, when needed, and not by reliance on any set of legal abstractions. 

The case of the consumer may serve as a bridge from our discussion of the 
criticisms from the Left to a briefer discussion of criticisms from the Right. Article 
g is attacked as being at the same time unconcerned with and overprotective of the 
consumer. How much or how little Article 9 should do for the consumer, or about 
the special problems arising in the consumer field, has caused more debate than 
any other single matter that has been considered in course of drafting. The present 
state is an uneasy compromise between those who wanted detailed regulation of all 
the plague spots in the field and those who argued that Article 9 should leave con- 
sumer problems rigorously alone. 


™ Supra note 64. 
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The initial drafting plan called for a separate Part of the Article dealing with 
consumer financing.”* Early drafts of that Part contained many provisions which 
no longer appear in current drafts of the Article. For example, rules were stated 
to regulate the operation of so-called lay-away plans and of add-on clauses in con- 
sumer contracts. A rigidly prescribed procedure on default was contemplated. For 
a time the drafting staff, their advisors, and the two sponsoring organizations seemed 
in happy agreement that Article 9 should contain a reasonably detailed treatment of 
consumer financing problems. 

The argument was then advanced that the abuses inherent in the consumer 
field cannot be effectively dealt with by a general codifying statute; that the only 
workable solution is the establishment of state administrative agencies with licensing 
and rule-making powers, with funds sufficient to allow continuing supervision of 
consumer financing and with authority to revoke or suspend licenses for violations. 
The National Conference of Commissioners on Uniform State Laws took the position 
that the drafting of a statute setting up such an administrative agency transcended its 
powers. The proponents of administrative control then argued that the attempt 
to regulate abuses in consumer financing be eschewed entirely. This argument was 
grounded on two propositions: First, that legislative developments of the past few 
years give reason to believe that many states, if left to themselves, will enact effective 
consumer legislation.”® Second, that since the Commissioners’ view of their jurisdic- 
tion precludes the drafting of effective legislation, the best that the Code can do will 
be to afford the consumer an illusory degree of protection which will mask abuses 
without correcting them, but which will, in view of the prestige of the sponsoring 
organizations, block the passage of more satisfactory legislation. 

At a later point a significant new idea was introduced into the debate: that 
quite without regard to the effectiveness of proposed security legislation, a funda- 
mental mistake was being made in thinking of the consumer security transaction as 
an appropriate unit for legislation. According to this line of thought, all transac- 
tions in which consumer debt is incurred should be regarded as the area to be covered, 
whether the debt is secured or unsecured. A confused network or patchwork of 
unrelated statutes already covers various aspects of consumer lending: state small 
loan acts, federal lending acts, credit union acts, industrial bank acts, pawnbrokers’ 
acts, and so on. What is needed is a general statute to supersede the present un- 
satisfactory patchwork and to codify the law of consumer debt; not another statute 
which covers only part of the field and which is in any case ill-conceived since it 
focuses on the less important aspect of the transaction rather than on the more im- 
portant—on the security rather than on the underlying debt. 


72 See the May 1949 Draft of the Code, Part 6 (Consumer’s Goods Financing) of the Article, which 
was then numbered 7. 

8 There is certainly a great deal of legislative activity in this field. A person who should know has 
told me that Retail Instalment Selling Acts may be presented to as many as twenty state legislatures 
during 1951. How much “effective” legislation will result is a matter for speculation. 

™ See Hubachek, The Drift toward a Consumer Code, 16 U. oF Cut. L. Rev. 609 (1949); Bogert, The 
Future of Small Loan Legislation, 12 U. or Cu. L. Rev. 1 (1944). 
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These arguments have been in large part successful. The original idea of a com- 
prehensive regulation of the consumer security transaction has been abandoned. There 
has been nevertheless a strong feeling, among some members of the drafting staff 
and in the sponsoring organizations, that the field should not be entirely abandoned. 
There is no disposition to quarrel with the arguments that administrative control 
of consumer security transactions is more effective than anything the Code can do 
and that a comprehensive consumer code would be best of all. Still, it is pointed 
out, to date only thirteen states have passed any kind of Retail Instalment Selling 
Act; only a few of these provide even on paper for a satisfactory degree of admin- 
istrative control,”® and no one really knows much about how those have worked; 
furthermore, a case can be made that the acts, as they are passed by state legislatures, 
are being year by year progressively emasculated. As for the comprehensive consumer 
code, that is at present only a mirage. Pending Utopia, it is suggested, something 
is better than nothing. A well-drawn disclosure statute can do no harm, may do 
some good, and will be a distinct advance in the thirty-five states presently without 
any legislation in the field of instalment selling. 

This is one of those unhappy debates in which a reasonable man may be forced 
to admit that there is much to be said on both sides. To date the forces of com- 
promise have carried the field. A disclosure statute, which goes well beyond the 
provisions of the Model Act, has been maintained—albeit with instructions to the 
drafting staff to make clear, by printing the section within brackets and by an 
accompanying Note, that the section is an optional one and that states which already 
have satisfactory legislation should delete it. The debate, however, continues and it 
may be that the present solution will give way to another before Article 9 is promul- 
gated. 

The treatment of waiver of defense clauses and the consumer's negotiable note“® 
deserves a paragraph. I do not believe that these problems, in the consumer field, 
are as important as the publicity they have received would lead the casual observer 
to believe.’7. They are matters which fascinate lawyers but leave businessmen un- 
moved. So far as the negotiable note is concerned, there are indications in the case 
law that the finance company assignee will not much longer be allowed to claim 
as a holder in due course of such notes,"* and some state statutes have already gone 
to the length of prohibiting their use. In its treatment of the consumer’s negotiable 
note, Article g follows a well-blazed trail. The waiver of defenses clause, used as a 
substitute for the negotiable note, has met a mixed reception at the hands of the 


© For example, Inp. Stat. ANN., §58-901 through §58-934 (Burns 1943). 

*® Supra, pp. 38-39. 

*7] ventured this suggestion several years ago (Gilmore and Axelrod, Chattel Security, 57 Yave L. J. 
517, at 541 n. 58 (1948)) and have learned nothing since then to make me change my mind. Even 
Kripke, supra note 54, at 1216, in the course of a vehement attack on the Article 9 provisions, concedes: 
“While the extent of the problem has been exaggerated, it does exist to a limited extent .. .” 

78 A recent case is Commercial Credit Corporation v. Orange County Machine Works, 32 Cal. 2d 847, 
214 P. 2d 819 (1950). 

7° As in the Pennsylvania Motor Vehicle Sales Finance Act, 69 P S §615(g) (Supp. 1949). 
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courts.*° In some cases it has been held void as an attempt to create a negotiable 


instrument outside the framework of the Negotiable Instruments Law; in. others 
it has been upheld as a permissible exercise of freedom to contract. Although the 
clause, as usually drafted would, if given its full scope, cut off all defenses, I know 
of no case upholding the clause in which the defense present was other than a 
personal defense, to use negotiable instruments terminology. I think the Article 
9 proposal to invalidate the waiver in the consumer field and to allow it the same 
effect as a negotiable note in commercial financing is sound. The operation of the 
large sales finance companies will not in fact be impeded; some marginal abuses 
will be at least discouraged; in the commercial field, where the waiver is appropriate, 
financing will benefit from having the waiver put on a safe statutory footing. 
Financing institutions have much more to gain by the enactment of Article 9 
than they can possibly lose. Their gain will be in large part the debtor’s gain 
as well. No one should expect something for nothing, and the lenders are being 
asked to pay a price. The price is stated in the imposition of duties of care on the 
part of the lender which cannot be contracted out of; in the incorporation of pro- 


visions designed to protect the borrower and his other creditors from the un- 


desirable effects of permitting one lender to achieve a monopoly position by tying 
up all of a debtor’s assets;** in the requirement of public filing for all non-possessory 
security interests; and in casting on the lender certain business risks, which arise 
from the chosen debtor’s fraudulent activity. Some of the new provisions are intro- 
duced as effective substitutes for outworn protective devices. Others make explicit 
doctrines which have been implicit in the law, and thus in a position to be con- 
veniently overlooked.** The price asked is not unreasonable; the bargain offered 
allows for a fair profit on the transaction. In dealing with special interest groups 
over the past few years I have, however, at times found it difficult to escape the 
impression that what was being demanded was a free statutory subsidy—although I 
should like also to pay tribute to those who have found it possible to make their 
invaluable specialized knowledge available to the draftsmen without ever losing 
sight of the truth that the statute should, above all else, be drawn in the public 
interest. 

The objections from the Right are in most instances technical, and lack the epic 
sweep of the objections from the Left. The objector typically wants the gravy on his 
helping spread just a little thicker. It is not unreasonable for a businessman to ask 
for all he thinks he has a chance of getting. It is entirely proper for a lawyer to 
oppose strenuously any shift of legal doctrine which may be theoretically adverse to 
his client; the proposition that the law should reflect actual business practice loses 
its attractiveness when that means scrapping legal weapons, which, although they 
may not have been used for a hundred years, are still comfortable to have around. 


®° See Note, Negotiability of Conditional Sales Contracts: The Consumer and Article Ill of the Com- 
mercial Code, 57 Yace L. J. 1414 (1948). 

*1 See, for example, Sections 9-308, 9-312. 

*2Such as the statement in Section 9-210 on the lender’s duties with respect to collateral in his 
possession. Cf. RestaTEMENT, SEcuRITY §§17-19 (1941). 
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When there is an ox to be gored, we all prefer it to be our neighbor’s ox and not our 
own. 

Even so, there comes a time when negotiations must end and decisions must be 
made. With the Code scheduled for promulgation in 1951 and presentation to 
legislatures in 1952 and 1953, that time is at hand. I do not believe that the spon- 
soring organizations will consent to dilution of Article 9; further changes will be 
restricted to technical corrections of minor details. Interested groups must shortly 
make up their minds whether to oppose or to support or to maintain a passive hands- 
off attitude. 

The choice is not between Article g and the good old law. In the first place, there 
never was any good old law. In the second place, if Article g is rejected, the alterna- 
tive is not the law as it is but an indefinite series of yearly legislative tinkerings, the 
result of which cannot help being worse than the worst which can be predicted for 
Article 9g. 

Article 9 has one important and undeniable virtue: it exists. It is a long, expen- 
sive, and tedious task to draft a statute of this magnitude. Putting Article g together 
has almost continuously over a three year period absorbed the time and energies of a 
drafting staff of four people; has taken large chunks of time of a group of advisors; 
has demanded many days of consideration and debate on the floors of the American 
Law Institute and the National Conference of Commissioners, not to mention weeks 
given to conferences with representatives of industries, financing institutions, bar 
associations, and so on. If the Article is enacted, the bugs that will of course show 
up can without undue difficulty be remedied by amendment after a five-year run. 
If it is rejected, the whole frightful job will eventually have to be done over again 
by other hands: I am convinced that the idea of Article g is too good to die even if 
the Article itself is rejected. But the position which would necessarily be taken by 
its opponents would, if their opposition were successful, make it impossible for them 
to revert to the need for a codification of chattel security law for a good many years. 

By its nature Article g cannot become a matter of any great public interest— 
although there is a certain amount of fun in imagining the Governor of Connecticut 
or of North Carolina running for re-election on the issues of the after-acquired 
property clause and the floating charge. It is a technical statute for specialists. 
Unfortunately all the specialists are on the same team and there is no opposition. 
Financing operations in this field have become so complex that no one, except the 
operating men and their counsel, any longer understands them. It is a fair guess 
that at legislative hearings, apart from the local Commissioners on Uniform Laws, 
no one will show up except bank and finance company counsel, appearing either in 
that capacity or as representatives of local, state and national bar associations. To the 
extent that the passage or defeat of legislation depends on rational grounds, Article 
g will pass or fail depending on the attitude to be taken by the representatives of the 
financing industry. 

May their choice be wise. 





SECURING SECURITY 


Rosinson O. Everetr* 


Cleaning the Augean stables demanded a Hercules, but his task would seem 
child’s play to anyone trying to clean up the muddle in the law of secured transac- 
tions. Yet the draftsmen of Article 9 of the proposed Commercial Code have tried 
to do just that—bring order and simplicity into this field now marked by chaos and 
complexity. 

Complexity in the law governing security devices stems chiefly from three sources: 
(1) lack of uniformity among the states; (2) divided control under the federal 
system; and (3) lack of correlation in the law of any particular jurisdiction. 

As to the first, each of the forty-eight states has its own concept of how to resolve 
the fundamental conflict in goals: Protection of borrowers from overreaching money- 
lenders versus protection of creditors from prodigals who, having lived beyond their 
means, seek to evade their obligations. Also, each state has its own peculiar com- 
bination of pressure groups, groups more active in this than in other areas of com- 
mercial law, and all seeking special legislative concessions. 

The significance of the consequent interstate legal variations is great under our 
credit system in which much of the collateral, as, for example, automobiles, is either 
movable or in transit. The increase of financing against accounts receivable, ac- 
counts which may have arisen from the assignor’s sales to persons located in several 
states, gives prominence to differences in state laws for that kind of financing. 
And varying state provisions also are important as a hindrance to large finance com- 
panies trying to economize by devising standard forms and procedures workable 
for any of the states in which they take liens. 

In some areas of law, differences in state laws can be handled inter partes by 
means of express choice-of-law stipulations. But no such provision in a security 
agreement would be effective, since it would not bind creditors who had not con- 
sented thereto. Consequently there is special need for uniformity in the law of 
security and it seems obvious that universal acceptance of the Code’s Article on 
Secured Transactions would help meet this need. 

Secondly, complexity in secured financing is a consequence of the Federal Gov- 
ernment’s supremacy in matters of bankruptcy. Since bankruptcy is the crucible in 
which security is tested, state law is sensitive to the Bankruptcy Act and its interpre- 
tations. This was most recently demonstrated when the Klauder’ case’s construction 
of Section 60a brought forth a welter of state statutes dealing with assignments of 


* A.B. 1947, LL.B. 1950, Harvard University. Assistant Professor of Law, Duke University. 
* Corn Exchange National Bank and Trust Co. v. Klauder, 318 U. S. 434 (1943). 
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accounts receivable.? Similarly, the draftsmen of the Article on Secured Transactions 
have had to keep their eyes on the Bankruptcy Act. They have not, however, tried to 
tamper with that Act directly; unlike some portions of the Code, Article g is not 
being proposed for federal adoption.® 

In one or two respects the Code may be difficult to synthesize with the federal 
law. Thus, the Code’s negation of the importance of title must reckon with 
Section 70a of the Bankruptcy Act, which confers on the trustee in bankruptcy all 
the assets to which the bankrupt had “title.” And what will be the effect of bank- 
ruptcy on the rights after default given by the codifiers? The right to repossess 
without judicial processs, if that can be done without breach of the peace,* might be 
held to exist against the trustee. However, the Code goes beyond this broad right 
to repossess and permits the secured lender to dispose of the collateral while leaving it 
on the debtor’s premises. If this provision should be construed to mean that the 
lender has sole control over realization on collateral even when it is left in the 
possession of the trustee in bankruptcy, would not there be something of an innova- 
tion? But this question can be better answered elsewhere in the symposium, to- 
gether with the general question whether the Code would lessen or increase the com- 
plexity of secured transactions properly attributable to our federal system. 

The third factor resulting in chaos is the absence of integration and order in the 
statutes and decisions covering secured financing in any particular jurisdiction. Pro- 
fessor Leary, analyzing the law of Pennsylvania, has emphasized the lack of correla- 
tion in its law governing security.’ He points out how there the rights of bona fide 
purchasers will vary without apparent reason according to the label a financer selects 
for the transaction; and the same unintelligible differences are present in regard to 
landlords’ liens, fixtures, and methods and places of recording. 

Similarly New York has failed to correlate its factor’s lien statute with the law 
governing mortgages. For instance, a bulk mortgage is subject to elaborate formali- 
ties designed to protect creditors against a borrower who intends to give a mortgage 
and then make off with the proceeds of the mortgage loan.’ But apparently these 
safeguards can be circumvented by the simple expedient of giving a factor’s lien 
instead of a mortgage. Also, in authorizing the factor’s lien, did New York intend 
to apply thereto its traditional mortgage doctrine “that retention of possession by the 
mortgagor with power of sale for his own benefit is fraudulent as to creditors?”® 

Such examples of the confusion in the law of particular jurisdictions—what I 
have termed the third source of chaos in secured financing—could be greatly multi- 

*See Pemberton, Notice Filing for Assignments of Accounts Receivable, 13 Law & ConTEMP. Pros. 


643 (1948). 

*See May 1950 Draft of the Code §1-105 (Federal Version). Yet the Comment to Section 9-206 
speaks of “enactment of this Article by Congress . . .” 

*See September Revision (hereafter cited as Revision) §9-202. 

* Revision §9-503. 

* Ibid. Cf. May 1950 Draft, §503. 

* Leary, Our Uncorrelated Chattel Security Law, 19 Pa. Bar Ass’ Q. 295 (1948). 

®N. Y. Lien Law §230<. 

* See Justice Brandeis’ speculation in Benedict v. Ratner, 268 U. S. 353, 361 n. 11 (1925). 
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plied. It is the contribution of the Code towards removing this cause of difficulty in 
the law of secured transactions that I propose to discuss. Does the Code afford a 
simple, rational, and consistent framework of security that a state can wisely adopt 
independent of its universal adoption? And do the changes in current law proposed 
by the codifiers really help secure security or do they create new woes as bad as those 


we now endure? 


I 


Tue Cope’s SrrucTtuRE AND APPROACH 


Among the chief advantages of the Code are its structure and approach. For 
one thing, instead of relying on a priori concepts, the draftsmen sought to probe the 
expectations of the business community, an effort facilitated by the length of time 
available for preparing the Code. And, having found those expectations, the drafts- 
men tried to express them in words that make sense to businessmen (and conse- 
quently perhaps make nonsense to attorneys). To the codifiers it seemed that a 
financier should be enabled to tell rapidly what his rights would be under a pro- 
jected loan; under current law by the time those rights are ascertained the loan 
may well have fallen through. 

The effort to obtain clarity and to get out of confusing legalistic ruts caused the 
codifiers, at least in Article 9, to adopt an approach which can be given the familiar 
tag “functional.” This in turn brought the end of today’s multiplicity of security 
devices and motivated a direction: “This Article applies regardless of the form of 
the transaction....”?9 The lender can use terms like bailment lease, conditional sale, 
and chattel mortgage to his heart’s content; but under the Code there would be only 
two security devices—a general lien and a purchase money interest to secure en- 
abling advances—supplemented by some special rules for different types of collateral." 
No room was left for that cherished legal concept “title,” so that “each provision . . . 
applies without regard to who has title to the collateral.”! 

The approach of the codifiers also emphasizes self-operating procedures whereby 
parties can settle their differences with little reference to a court. For example, 
under the Uniform Conditional Sales Act it is provided that fixtures can be severed 
if there is no “material injury” to the realty to which they are attached.’* Such 
injury requires not only the determination of specific facts but also the application 
of a difficult standard—materiality. Moreover, it seems harsh that if the injury is 
immaterial, the owner of the realty gets no recompense for such injury as there is, 
while, if the injury is material, the chattel financier loses all rights in his security re- 
gardless of its value in relation to the amount of injury from removal. In 1935 
Pennsylvania amended its Conditional Sales Act to provide that personalty can be 


9 Revision §9-102(2). 

“The Comment to Section 9-102 of the May 1950 Draft of the Code has a table of provisions 
applicable to special types of collateral. 

19 Revision §9-202. 

*® UnrrorM ConpiTIoNnaL SaLes Act §7. 
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removed irrespective of damage to realty if a bond is given for damages.'* The Code, 
too, gives an absolute right to remove collateral attached to the land if a bond is 
given for the cost of repairs to the realty, though not for diminution in the value 
of the land due to the removal.’® Under this provision—together with the Code’s 
general favor for the self-operating procedure of “cover”’®*—instead of dispute as to 
the materiality of the prospective injury, the only issue, the cost of repairs, can be 
easily settled by the owner’s having the repairs made and submitting the bill to the 
court. 

Clarity and certainty require a liberal sprinkling of hard-and-fast rules. The 
courts, however, are reluctant to hand down such rules and usually rely on juries to 
determine whether in a particular case a period of time or form of notice has been 
“reasonable.” In some areas trade associations take up the slack and promulgate a 
system of private law under which the generality of a standard set by statute or ju- 
dicial decision is filled in in terms of the conditions in the particular industry. But se- 
cured transactions involve the rights of many not subject to the “law-making” of trade 
or other organizations—persons who, not being parties to the loan agreement, cannot 
be bound by its clauses. Accordingly, if the needed cut-and-dried rules are to be filled 
in, it must be by statute. One of the most troublesome litigable questions as to 
debtors’ estates is “tracing”; many an estate has been dissipated in fighting out the 
factual issues incident to tracing the proceeds of goods subject to a lien. To lessen 
this problem—and taking a leaf from the Uniform Trust Receipts Act’’—the Code 
provides a specific rule: 


In insolvency proceedings a lender with a perfected security interest has a right to the 
cash and checking accounts of the debtor equal to the amount of cash proceeds received 
by the debtor within ten days prior to the institution of such proceedings but no other right 
to or lien on cash proceeds not subjected to his control before insolvency proceedings are 
instituted.'® 


Problems of “tracing” might have arisen under the provisions of the Code giving 
special rights to a “purchase money security interest.” Disputes would have been 
inevitable as to whether a loan was actually used to pay the purchase price or merely 
went into the borrower’s checking account, while he pulled cash out of his safe to 
pay the seller. To bypass such bickering the codifiers wisely drafted a conclusive 
presumption that if the advances were received ten days before or after the purchase 
they were in fact an enabling advance creating a purchase money lien.’® However, 
some reward is given to the purchase money financier who makes sure that his 
loan is actually used to pay for the goods, since in a contest between two purchase 
money interests in the same goods, he will have priority.” 


14 Pa, Stat. ANN. tit. 69, §404 (Supp. 1949). 2® Revision §9-314(2). 

** For instance, Section 2-712 of the May 1950 Draft permits “cover” as a remedy if a seller fails 
to perform. 

*7 Section 10(b) (but the right to ten days’ proceeds is in addition to, rather than in lieu of, the 
right to trace). 

8 Revision §9-306(2). 2° Revision §9-107. 

*° Revision §9-313(4). 
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Another instance of the attempt to remove litigable issues and make the outcome 
certain is the provision that a lien “continues perfected for a period of four months” 
if property is brought into another state.24_ This replaces the Uniform Conditional 
Sales Act’s requirement that refiling occur “within ten days after the seller has 
received notice of the filing district to which the goods have been removed.”** Thus 
refiling is made independent of the troublesome question of notice, and there is no 
longer the anomaly of giving a financier superior rights because he was so careless 
he never knew his collateral had been taken into another state. 

In seeking to bring new order to security, the codifiers have sought to retain only 
distinctions that are meaningful. Among the most meaningful of distinctions is that 
drawn between normal commercial financing and the financing of consumer goods 
transactions—such goods being those “used primarily for personal, family or house- 
hold purposes.”** This dichotomy conforms to the Code’s basic differentiation 
of transactions between professionals from those in which non-professionals are 
involved.** Moreover, it implicitly acknowledges that consumer financiers are often 
guilty of “repossession-thinking,” the lender seeking to derive unfair profits from 
fees or forfeitures obtained through repossession. Indeed, the original popularity of 
the conditional sale is attributed by some to its utility in promoting forfeitures in 
consumer installment sales. And Maryland, in its statute regulating retail installment 
sales, found it necessary to prohibit one subtle practice designed to promote consumer 
defaults and resulting repossessions—the use of a “balloon obligation” under which 
the unsophisticated buyer is misled by a series of small installments only to be 
confronted with an unexpectedly large final installment.”® 

By providing special rules for consumer financing, the Code averts some of the 
difficulties under the Uniform Conditional Sales Act. The draftsrnian of that Act, 
conscious of the abuses associated with the conditional sale in consumer transactions, 
failed to consider how frequently the conditional sale is used in non-consumer 
financing; consequently he indiscriminately applied to commercial transactions the 
safeguards designed to protect retail buyers. The almost-immediate public auctions 
required by the Act to protect consumers from “rigged” sales wreaked havoc in 
the context of commercial financing. By preventing the disposition of repossessed 
collateral in a way that would produce maximum realization on intrinsic value, the 
Act led to large deficiency judgments against non-consumer debtors. 

While the Code segregates consumer transactions, it does not go in for the detailed 
regulation which characterizes the state statutes.** No agency or licensing is pro- 
vided for; there is no outlawing of clauses confessing judgment, waiving tort claims 
for improper repossessions, assigning wages, or authorizing repossession whenever 

*1 Revision §9-103(2). 

9 Section 14. 

** Revision §9-109(1). 

** Cf. the Comment to Section 2-104 of the May 1950 Draft. 


*5 Mp. ANN. Cope GEN. Laws art. 83, §118(c) (Cum. Supp. 1947). 
*°For a detailed report of developments in state regulation of retail installment sales, see Note, 63 


Harv. L. Rev. 874 (1950). 
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the financier feels jittery. Moreover, Secured Transactions are not subject to the 
same standard of unconscionability the Code applies to Sales.2” Presumably this 
abstention stems from a desire to avoid controversy that might imperil the Code’s 
passage. And perhaps there is a fear that uncertainty would result under an author- 
ity to strike out “unconscionable” clauses, since many judges would probably give 
“bull-in-a-china-shop” treatment to the clauses of a standard loan agreement. 


II 
Cope CHANGES IN CurRENT Law 


A. Pledge and Equitable Pledge 

Granddaddy of all methods of secured financing is the pledge, in which possession 
of the collateral is given the lender. Since he holds the collateral the financier is 
protected against possible dishonesty on the borrower’s part. As to the other risk 
customarily facing a lender, that of the borrower's insolvency, he is also protected, 
for his possession has given other creditors notice not to rely on the borrower's 
ownership of the pledged assets and thereby has removed the stigma of a “secret 
lien.” Moreover, if possession is taken concurrently with the loan, it evidences that 
the transaction was not originally intended to be an unsecured loan with the lender 
trying to grab a preference as he sees his debtor becoming shaky. 

As a basic policy, the Code states that possession of a lender “does not include 
possession by the debtor even though acting on behalf of the lender.”** Thus it 
seeks to preclude formalistic procedures under which goods might be “pledged” and 
almost immediately redelivered to the “pledgor” as agent for the lender-pledgee. 
However, Section 9-304 creates an exception to this rule, and permits a lender who 
has possession of instruments, documents, or chattel paper to turn over the collateral 
and nevertheless retain a perfected lien for twenty-one days. The Uniform Trust 
Receipts Act similarly gave a period of grace, ten days, in which, despite redelivery of 
pledged collateral, the lender held a lien valid against creditors."® But the Trust 
Receipts Act extended this protection to the redelivery of goods and stated a require- 
ment that redelivery be “for a temporary and limited purpose.” Presumably the 
codifiers omitted this last limitation because they thought it would lead to litigation, 
and would probably be superfluous since the redelivery of the instruments or docu- 
ments would normally only be for a limited purpose, like the collection of chattel 
paper or a “day loan” of securities to a broker. 

An outgrowth of the pledge is the “equitable pledge,” in which possession is not 
taken concurrently with the loan but the lender is given authority to take possession 
later if he so desires. The equitable pledge would include the familiar clause in 
loan agreements whereby the financier reserves the right to demand more collateral 
if he feels insecure. And building contracts frequently contain equitable pledges 

8™ May 1950 Draft §2-302. 


*® Revision §9-110 (2). 
*° Sec. 3(3). 
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under which, in case of default on the contractor’s part, either owner or surety is 
given a right to take possession of his materials and equipment in order to finish the 
job. 

In the absence of statute, the after-acquired property clause in a mortgage of 
inventory also is usually viewed as creating an equitable pledge, under which the 
mortgagee is entitled to protect his claim of lien by taking possession of the after- 
acquisitions;*° and the borrower cannot revoke his assent to the mortgagee’s entering 
into possession of the collateral. If the lender is able to take possession of the 
property before any creditor can attach, he obtains a prior lien. But this lien seems 
extremely vulnerable, for under Section 60a of the Bankruptcy Act—both before and 
after its amendment in March 1950—the taking of possession after the pledge will 
not “relate back” to the original pledge agreement and so will be a “transfer for or 
on account of an antecedent debt.” 

Despite the ostensible abandonment of “relation back,” the doctrine still has 
some vitality under the Code. For example, the codifiers have authorized an 
equitable pledge of documents, instruments, and chattel paper effective for twenty- 
one days.*" This differs from the equitable pledge provided by the Trust Receipts 
Act in respect to period of grace without filing and to not covering goods.** Also, 
the codifiers seek partially to sidestep Section 60a by providing that an interest in 
after-acquired property “is not security for a pre-existing debt or claim” if (a) the 
interest is claimed by a secured lender and (b) the acquisitions are either in pur- 
suance of the loan agreement or in ordinary course of business.** These two re- 
strictions make the Code’s provision chiefly applicable to revolving indebtedness 
agreements which, for most practical purposes, are the same as arrangements under 
which the goods subject to the lien are sold, the proceeds turned over to the lender, 
and new advances made almost at once against goods coming in to replenish 
inventory. Consequently, there can be no charge that the codifiers have called black 
white, called old value new, in order to defeat the Bankruptcy Act’s policy against 
preferences. 

Probably the equitable pledge would suffer a decline under the Code. Much of 
its current use reflects an attempt to cope with those cases stating that property 
cannot be mortaged in futuro, and to escape expensive formalities required for a 
valid mortgage. Since the Code affirms that “except as otherwise provided by law a 
security agreement is effective according to its terms .. . ,"** apparently a loan agree- 
ment could provide that a lien arise in the future and upon any prescribed con- 
tingencies. Instead of having an insecurity clause under which the lender may de- 
mand that additional collateral be turned over to him, why not incorporate in the loan 
agreement provisions for a lien to arise automatically under certain conditions and 
without need to take possession of the additional collateral? Certainly the expenses 

*° Rights under an after-acquired property clause are discussed in Note, 28 Orr. L. Rev. 376 (1949). 


*1 Revision §9-304(1). *8 Sec. 3(1). 
*® Revision §9-108(2). ** Revision §9-201. 
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and formalities of filing a financial statement under the Code would not be great 
enough to constitute a serious obstacle to this procedure. 


B. Field Warehousing 


Field warehousing is really only another form of pledge—warehouse receipts being 
pledged instead of the goods.*° Frequently the warehousing is rather artificial. 
The warehouseman may be a corporation organized solely to facilitate the particular 
loan; the employees of the warehouseman may be employees of the borrower who 
have been bonded in connection with the warehousing operation; the only goods the 
warehouseman will receive will be those of the borrower; and the “warehouse” i 
merely a segregated area of the borrower's plant. The whole point of this involved 
set up is to permit advances against collateral which the borrower must have accessible 
in order to carry on his operations and which, because it is changing form due to 
processing, cannot be handled in many jurisdictions under other types of security 
arrangements. Also, field warehousing permits the property in the warehouse to be 
repossessed and sold by the lender without reference to a bankruptcy court. And 
recordation and acknowledgment of the lien are unnecessary. 

Already field warehousing seems to be in eclipse,** presumably due to its high 
cost and, in my opinion, to the increasing availability of factor’s liens which can 
frequently play the role for which field warehousing was designed. Under the Code 
there would be even less reason to use it. Since the codifiers treat warehouse receipts 
in conjunction with field warehousing as creating a nonpossessory security interest, 


filing is required;** nor does the pledgee of the receipts have superior rights in case 
of default. Also, the Code’s provision for a general lien, which can attach to after- 
acquired property and follow the collateral as it is processed, undercuts the need 
for field warehousing. Probably if the Code is enacted, field warehousing will be 
resorted to only if the lender thinks his loan is especially risky and wishes to police 
the borrower by having his own representative as “warehouseman” on the borrower’s 
premises and in possession of the collateral. 


C. Purchase Money Mortgages, Conditional Sales, and Trust Receipts 


Almost as ancient as the pledge is the chattel mortgage in which, instead of 
possession, the lender relies on recordation to give notice of the existence of his 
lien. Next on the scene was the conditional sale, whose raison d’étre apparently 
was its freedom from the controls equity had placed on the chattel mortgage. 
Originally the conditional sale was the rival of the purchase money mortgage; today, 
after transformation by statutes, it looks in many states more and more like the 
twin. For instance, North Carolina provides that conditional sales are to be 
“registered in the same manner, for the same fees, and with the same legal effect as 


*® Legal aspects of field warehousing are examined in Birnbaum, Form and Substance in Field Ware- 
housing, 13 Law & ConTEeMp. Pros. 579 (1948). 

**See Koch, Economic Aspects of Inventory and Receivables Financing, 13 Law & ConTEMP. Pros. 
566, 572 (1948). 

*7 Revision §9-305(2). 
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is provided for chattel mortgages.”** And Texas states more bluntly that conditional 
sales contracts “shall be held to be chattel mortgages.”** Illinois is one of the few 
states in which the conditional sale retains its common law vigor. 

In line with the tendency for conditional sales to become indistinguishable from 
purchase money mortgages, the codifiers wisely have swallowed up both in the 
“purchase money security interest.” This new security interest responds to the 
function the parties intended the loan to play—an enabling advance for the purchase 
of goods. Also, it disregards what Judge Hand, dissenting in In re Lake’s Laundry, 
termed the “barren distinction, though indubitably true, that title does not pass 
upon a conditional sale.”* That same case held that while both mortgagee and 
conditional vendee were “creditors” for bankruptcy purposes under Section 77B of 
the Bankruptcy Act—and presumably under Chapter X—the conditional seller 
does not have to enter the reorganization and may repossess his collateral because 
the borrower never got “title.” Other cases have utilized this “barren distinction” in 
deciding that conditional sellers are not subject to the after-acquired property clause 
in a prior lien given by the conditional vendee, but that a seller who takes a pur- 
chase money mortgage is subordinate to the earlier lienee.“? Anyone who distrusts 
“conceptualism” and to whom the emphasis on “title” is anathema will shed few 
tears that the Code leaves no place for decisions like these. 

The trust receipt is something of a Johnny-come-lately among security devices, 
gaining most of its popularity in the last thirty years. It is the converse of the condi- 
tional sale in that no seller can use it; but, like the conditional sale, the trust receipt 
at common law depended for its validity on a finding as to the location of title. 
Thus, numerous cases enunciate the requirement that title move directly from the 
seller to the third party financier; if there was the slightest slip and—however in- 
stantaneously—title went to the buyer, the transaction was considered a disguised 
chattel mortgage demanding the orthodox foreclosure formalities, and was usually 
held invalid for lack of recordation.‘* Under the Code all these common law sub- 
tleties are forgotten and the trust receipt, too, is lumped in the purchase money se- 
curity interest. 

Indeed, the handling of the trust receipt in the Uniform Trust Receipts Act and 
the theory of new value and enabling advances introduced in that Act served as a 
model in framing the Code’s purchase money security interest. In the May 1949 
draft of the Code there was even a tendency to overparticularize in terms of the 
patterns of trust receipts financing; that draft required that, for a purchase money 

®®N. C. Gen. Strat. ANN. §47-23 (1943). 

*° Tex. Rev. Civ. Stat. ANN. art. 5489 (1941). 

“° See, ¢.g., Sherer-Gillett Co. v. Long, 318 Ill. 432, 149 N. E. 225 (1925). 


“1 99 F. 2d 326, 328 (1935), cert. denied, 296 U. S. 622 (1935). 

“* E.g., Diana Paper Co. v. Wheeler-Green Electric Co., 228 App. Div. 577, 240 N. Y. Supp. 108 
(4th Dep’t 1930). 

“* E.g., McLeod Nash Motors v. Commercial Credit Trust, 187 Minn. 452, 246 N. W. 17 (1932); 
Armstrong v. Greenwich Motors Corp., 116 Conn. 487, 165 Atl. 598 (1933); Im re Schuttig, 1 F. 2d 
443 (D. N. J. 1924). 
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interest, each unit of inventory be identified and a release price be provided for the 
discharge of that portion of the obligation secured by each unit.** As implied in the 
official comment for the draft, this requirement conformed to the practice of itemiza- 
tion and setting forth release price per unit in the trust receipting of automobiles and 
other durable goods. But the requirement was a straitjacket. Itemization would 
have been too expensive for goods of low unit cost and without unit serial numbers; 
it would have been impractical where the goods were sold by measure rather than by 
unit. Accordingly, this provision was deleted, since the purchase money security 
interest was not designed solely for high cost durable goods but for any transaction 
in which new value is advanced for the purchase of goods. 


D. Factor’s Liens 

In recent years over twenty states have adopted factor’s lien statutes, for the most 
part modeled on the New York law.** In these statutes “factor” no longer means 
a middleman engaged in marketing but is a word of art denoting any persons “who 
advance money on goods consigned to and/or pledged with them.”** Probably the 
phrase “advance . . . on” would be held to imply that the factor must make an 
advance concurrently with the taking of the lien, so that the factor’s lien could not 
be used to create a preference in favor of a previously unsecured creditor. 

In addition to being apparently restricted to new value transactions, the factor’s 
lien is sometimes subjected to restrictions on the type of goods it can cover. For 
example, Maryland permits it for “merchandise,” which it defines as “any personal 
property intended for sale” but not including “fixtures or other trade or manu- 


facturing equipment”;*? under this statute it would seem that raw materials or 
goods in process could not be factored. Missouri, on the other hand, equates “mer- 
chandise” with “chattels intended for sale in the same or a different form,” and adds 
that the borrower need not be engaged in manufacturing.** In Virginia and West 
Virginia seemingly only manufacturers can be financed by factor’s liens;*® in 
Michigan and North Carolina only manufacturers and processors.° Texas states 
that a factor’s lien “shall not apply to any stock of goods, wares or merchandise daily 


exposed to sale at retail in the regular course of business.”™! 


The Code takes the “continuing general lien” provided by factor’s lien laws as 
the model for its own general lien. But such a lien can be given to secure an ante- 
cedent debt—though, of course, subject to the Bulk Transfer Article—and any kind 
of goods can be covered. The codifiers also dispense with the “conspicuous signs” 
that some statutes require to be maintained on the premises where the goods are 

** Sec. 7-302. 

“* A table of the provisions of these statutes appears in Silverman, Factoring: Its Legal Aspects and 
Economic Justification, 13 Law & ConTEMP. Pros. 593, 602-603 (1948). 

4° See, e.g., N. Y. Pers. Prop. Law §45. 

“™Mp. Ann. Cope GEN. Law art. 2, §21-28 (Cum. Supp. 1947). 

*® Mo. Laws 1945, S. B. 75 (6). 

“°'W. Va. Cove ANN. §3946(17) (1949); Va. Cove §55-143 (1950). 

°° Mich. Laws 1947, P. S. 180; N. C. Gen. Stat. ANN. §44-70 (Supp. 1949). 

"Tex. Rev. Civ. Stat. ANN. art. 5506(c)(10) (Supp. 1949). 
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located; and they fill in the gap appearing in several statutes as to whether a lien 
attaches to the proceeds arising from the sale of factored goods. Moreover, the Code 
carefully delineates the rights of the lender upon default; these are usually ignored 
in the statutes dealing with factor’s liens, Minnesota and Vermont apparently being 
unique in providing that the factor’s lien may be foreclosed or redemption made in 
the same manner as for chattel mortgages.” Viewed generally, the Code seems 
to reflect more careful draftsmanship than any of the factor’s lien laws. 


E. Accounts Receivable 


In addition to inventory and equipment, most manufacturers and merchants 
have another asset, their receivables. These receivables can arise on open account or 
can represent obligations secured by conditional sales or chattel mortgages. In the 
latter case delivery of the security agreement customarily accompanies the transfer 
of the receivable; and, deferring to this business custom, several states®* and the 
draftsmen of the new Code have set up special rules for assigning this “chattel 
paper.”** But whether chattel paper or open account, his receivables are frequently 
a businessman’s most liquid asset, one against which he often seeks to obtain cash. 

Originally in the Code, financing against this asset was assimilated to inventory 
financing, an “inventory lien” being provided for both tangibles and receivables. 
The rationale of this assimilation was the opinion that in the minds of the business 
community receivables merge with inventory in a fundamental “working assets” 
concept. However, while receivables resemble inventory in constituting quick assets, 
the codifiers found that in many respects receivables financing raises distinct problems 
requiring separate treatment. For one thing unlike other loan arrangements the 
assignment of receivables is interpreted in some business circles as being almost a 
confession of insolvency. Consequently many a borrower would feel reluctance 
even to finance against his receivables, much less to have on public record a notice 
that he is doing so. 

The intangibility of accounts in itself raises different problems. It opens up 
vistas of fraud—fake invoices, duplicate assignments, improper collections by the 
assignor, trumped-up accounts, and the like—and demands a larger amount of 
policing than would be necessary for normal inventory financing. And where are 
the receivables located for purposes of perfecting the assignment? For chattel paper 
common sense would dictate that the location of the “paper” determine the applicable 
law. For other receivables traditional doctrine, at least, would refer to the place 
where the account arose or where payment is to be made. But these contacts may 
well be so diversified or so fortuitous as to be unserviceable. Another possibility 
would center on the assignor’s place of business, where it is argued his creditors will 

5? Minn. Stat. ANN. §514.86 (Supp. 1949); Vr. Stat. §2746 (1947). Note, 34 Minn. L. Rev. 119 
(1950) discusses the Minnesota Factor’s Lien Law. 


°° E.g., Cav. Civ. Cope §955 (1949); N. J. Srat. ANN. §17: 16B-6(d) (Supp. 1949). 
**For instance, an assignment of chattel paper can be perfected by delivery without filing. See 
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be most likely to search the record for assignments. The Code, refining this latter 
approach to take account of the case where the assignor has branches in several 
states, provides: “For the purposes of this Article (a) accounts or contracts rights are 
located in this state if the office of the assignor where he keeps his records of the 
accounts or contract rights is located in this state... .”°° Thus, in the normal situa- 
tion filing will only have to be done in a single state which can be easily determined 
on the basis of a test understandable to any businessman. 

Unlike inventory financing, receivables financing involves someone other than 
the borrower or lender—the account debtor; this can create difficulties. In the first 
place, the value of the accounts assigned depends on the credit of the assignor’s 
customers; to evaluate that credit requires careful investigation, which adds to the 
cost of receivables financing and discourages some financiers from entering the 
field. Also, the attitudes of these customers may be important. If notification of 
the assignment is given the customers, will they know whom to pay? Will they 
misinterpret the assignment as a mark of the seller’s financial desperation? If 
the payments are to be made at the assignee’s place of business, will the assignor be 
losing a merchandising opportunity because his customers do not have to come to 
his store to make their payments? 

One of the chief problems of receivables financing concerns realization on the 
collateral, and arises from the rights of the account debtor. At first glance the 
position of the assignee of accounts would seem to be excellent in regard to realiza- 
tion. He does not have to worry about storing or selling repossessed goods. He 
must only avoid improper dunning of the debtor and decide when to compromise 
claims. But there is one snag—the possibility that the value of the receivables may 
be diminished due to claims arising from the underlying transaction which created 
the account. The risk is not inconsiderable, for a seller about to default on his 
obligations may try to save some money by cutting corners on his goods, and may 
thereby give rise to claims of fraud or breach of warranty. Also, the assignor’s de- 
fault will frequently coincide with a falling market in his industry, and this in turn 
may lead buyers to give goods unusually close scrutiny in the hope of finding a mi- 
nute nonconformity on the basis of which they can reject or rescind. 

Under present law the financer can to some extent segregate himself from the 
original sales transaction. If a mortgage and note are used by the seller and then 
assigned to the lender, defenses are cut off on the note and under the traditional 
rule that a note “imparts negotiability” to the mortgage securing it, the financier can 
even repossess without regard to the buyer’s equities. The chief deterrent is the 
possibility that the relation of the seller and the finance company will seem so inti- 
mate as to persuade judge or jury that the financier is not a holder in due course. 
If instead of a mortgage a conditional sale is used, the seller may seek to procure 
assignability free of defenses by: (1) contemporaneous execution of a promissory 
note; (2) the drafting of the contract itself as a promissory note; or (3) the in- 


*® Revision §9-103(1). 
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sertion of a “cut-off clause” in the conditional sales contract. Under either the 
first or second technique, negotiability is not imparted to the security. A recent 
New York decision dealt with the third and indicated that while a cut-off clause 
might be effective to waive a breach of warranty, it did not suffice to create an estoppel 
to defend on the ground of fraud.5” 

Efforts to cut off the defenses of account debtors have received several statutory 
rebuffs. Illinois provides, “All notes secured by chattel mortgages shall state upon 
their face that they are secured,” or the mortgage shall be void; and secured notes 
are made non-negotiable.** Maryland protects its consumers from the hardships 
of negotiability by requiring in its Retail Installment Sales Act that a note in con- 
nection with an installment sale shall refer thereto,®® and be subject to all defenses, 
while Pennsylvania’s Motor Vehicle Sales Finance Act states: 


No installment sale contract shall require or entail the execution of any note or series 
of notes by the buyer which, when separately negotiated, will cut off as to third parties 
any right of action or defense which the buyer may have against the original seller. 


For consumers’ sales the Code also accepts the policy of not permitting negoti- 
ability. But there is an exception in cases where a negotiable instrument, given as 
part of the transaction and not referring to the security agreement, is negotiated to a 
holder in due course who seeks to proceed solely on the instrument and not to en- 
force the security agreement.®*' This concession to negotiability may seem wise; yet 
to lessen possible harsh effects on consumers, would it not be desirable to require, 
subject to penalty, that a negotiable instrument in a consumer sale refer to any 
security agreement? 

For non-consumer secured transactions, the Code gives full effect to “cut-off 
clauses.”** The argument in favor of allowing negotiability by contract is analogous 
to that for making the issuer of a letter of credit independent of defenses or counter- 
claims arising out of the underlying sales transactions. According to this argument, 
a financier against accounts receivable lacks the expertise for determining whether 
the goods conform to the minute specifications of the sales contracts from which the 
accounts arose; and under the Code, unless they conform in every particular, they 
can be rejected. Therefore the financier can lend against receivables at reasonable 
rates only if he is free from all concern with the initial sale. Irrespective of accept- 
ance of this argument, it seems desirable that the law as to conditional sales and 
purchase money mortgages should be sufficiently harmonized so that if defenses can 

5 See Note, 57 YALE L. J. 1414 (1948). 

*? Manhattan Co. v. Monogram Associates, Inc., 276 App. Div. 766, 92 N. Y. S. 2d 579 (2d Dep't 


1949). 
5SItr. Stat. ANN. §83.35 (1935). 
5° Mp. Ann. Cope GEN. Laws art. 83, §134 (Cum. Supp. 1947). 
*° Pa. Stat. ANN. tit. 69, §615(G) (Supp. 1949). 
* Revision §9-208(1). 
* Revision §9-208(2). 
** May 1950 Draft §2-601. 
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be cut-off under one, they can equally be cut-off under the other, and vice versa. 
The Code does remove any distinction. 


Ill 
Some InNovaTions UNDER THE CoDE 


A. After-Acquired Property 

One of the chief purposes of the codifiers in the Article on Secured Transactions 
was to authorize a “floating charge” like that used by English financiers. In its 
most usual form such a charge is part of an agreement to keep outstanding a loan 
which will represent a certain proportion of the borrower’s inventory. As items 
are acquired, processed, and later sold, the charge covers them at all times while 
they are in the borrower’s hands, even though no pledge or mortgage is entered into 
subsequent to the original loan agreement. 

Perhaps the closest thing to the “floating charge” in American law is the factor’s 
lien. But under most factor’s lien statutes there is a question whether after-acquired 
property must be formally pledged or consigned. Rhode Island and South Carolina 
seem explicity to require these evidentiary formalities, for they speak of the factor’s 
lien as covering goods described “from time to time in written statements identifying 
such merchandise."* New York in its statute refers to a general lien “upon all 
goods and merchandise from time to time consigned to or pledged with” the factor. 
In states where factor’s liens are not permitted, after-acquired property can be covered 
fairly well by an arrangement under which the borrower executes new mortgages 
or trust receipts as inventory comes in to replace what has been sold; or if “field 
warehousing” is being used, the warehouse receipts are pledged as the goods are 
acquired and turned over to the warehouse. 

The Uniform Chattel Mortgage Act also attempted to establish “floating charges,” 
but the Act was not adopted in full by any state.°* However, several states have 
followed the Chattel Mortgage Act in providing that after-acquired property can, 
under some circumstances, be covered by a mortgage. Georgia permits a mortgage 
or bill of sale to cover a stock of goods, or inventory of merchandise (which includes 
materials, goods in process, and finished goods) “or other things in bulk but changin; 
in specifics”; the lien is lost as to all articles disposed of but attaches to purchases 
made to take their place, and when expressly so stipulated in the mortgage, to other 
after-acquired additions to the original stock.°* Kentucky lets the chattel mortgage 
“include replacements of any mortgaged property therein described.”** Maine pro- 
vides: “A chattel mortgage shall constitute a valid lien on property described in the 
mortgage to be purchased with the proceeds of the loan secured thereby, and on 


**R. I. Public Laws 1938, c. 2568(1); S. C. Cope ANN. §8785 (1942). 

°° N. Y. Pers. Prop. Law §45. In re Comet Textile Co., 15 F. Supp. 963 (S. D. N. Y. 1936), aff'd, 
F, 2d 1008 (2d Cir. 1937) held that periodic pledges were not required by the statute. 

** See Draftsman’s Note to Section 17 of that Act. 

*7Ga. Cope ANN. §67-103 (Supp. 1947). 

** Ky. Rev. Stat. §382-610 (1948). Cf. Inv. ANN. Star. §51-505 (Supp. 1949) (“Replacements”). 
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substitutions for or replacements of property described in the mortgage, when ac- 
quired by the mortgagor.”® Mississippi authorizes an after-acquired property 
clause, but not for merchandise.” Louisiana permits a mortgage of movables and 
certain “masses or assemblages,” which include “stocks of inventoried merchandise 
or other things in bulk, but changing in specifics”; as to this inventory, the lien shifts 
from items sold to things replacing them and to after-acquired inventory.” Cali- 
fornia has a strange conglomeration of statutes. According to one: 

Title acquired by the mortgagor subsequent to the execution of the mortgage inures 

to the mortgagee as security for the debt in like manner as if acquired before the execu- 
tion.?? 
It seems likely, however, that this provision was not intended to authorize the use of 
after-acquired property clauses, but merely to deal with an estoppel by deed situa- 
tion where the mortgagor’s title, defective at the time of executing the mortgage, was 
later perfected by him. This interpretation is reenforced by the existence of a differ- 
ent section of the California Civil Code, which seems more applicable to after- 
acquired property clauses, and states: 


An agreement may be made to create a lien upon property not yet acquired by the 
party agreeing to give the lien, or not yet in existence.”* 


Even though these two sections have been construed together to authorize after- 
acquired property clauses in a mortgage,"* their significance is diminished by Cali- 
fornia’s prohibition of mortgages upon “the stock in trade of a merchant. 


975 


Statutes like these reflect the businessman’s viewpoint toward inventory. He 
knows his inventory is changing as to individual items; yet he thinks of it as a unit. 
Indeed, the notion that to some extent inventory has a constancy which makes it 
resemble a fixed asset underlies the accountant’s theory of a “base stock” inventory. 
Since they view their inventory as an unchanging whole—though with changing 
parts—most businessmen feel that the law is unduly complicated when it requires 
that, in a loan against inventory, a series of new pledges or mortgages be executed 
as new goods stream in to replace old. In the businessman’s mind, the collateral 


has never really changed. 

°° Me. Rev. Stat. c. 164, §9 (1944). Cf. Conn. Rev. Gen. Stat. §7278 (1949). (After-acquired 
property clause validated as to machinery of a “manufacturing or mechanical establishment” as to “any 
after-acquired property forming a part of the establishment” or any substitutions “of like nature to the 
property included in such mortgage.”) 

7° Miss. Cope ANN. §851 (1942). (Mortgage “on all the chattels of a named class or classes (not 
including merchandise) (described or limited as to locality) owned at the time of the execution of the 
instrument and on such property of like kind as may be acquired during a stated period not to exceed 
twelve months .. .” shall be a valid lien.) Cf. Dev. Rev. Cope §3371(c) (1935) (chattels “of the same 
class”). New Jersey authorizes after-acquired property clauses to the extent of excusing recordation of 
individual mortgages if there is filing of a preliminary statement. N. J. Rev. Stat. §46: 28-5.1 (1933). 
Cf. N. Y. Lien Law §230-(c) (chattel mortgages by auto dealers). 

™ La. Gen. Stat. §5022.1 (Cum. Supp. 1949). 

78 Cat. Civ. Cope §2930 (1949). 

9 Id. §2883. 

Bank of California v. McCoy, 69 P. 2d 1013 (1937), rev’d on other grounds, 72 P. 2d 923 (1937): 
Mason v. Citizens Nat'l Trust & Sav. Bank, 71 F. 2d 246 (oth Cir. 1934). 

78 Car. Civ. Cope §2955 (1949). 
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The Code takes the same approach and protects after-acquired property clauses 
that will embrace collateral “acquired under a contract of purchase made within a 
reasonable time after the making of the security agreement and pursuant thereto,” 
or “acquired by the debtor in ordinary course.”** A series of pledges or mortgages— 
irrespective of the recording of such mortgages—are not required in order to have 
the security interest cover incoming goods; though they tend to identify the goods 
constituting the collateral, such mortgages or pledges would be an overly expensive 
formality. Also, unlike some of the statutes, the Code has no implied or expressed 
condition that the new goods be replacements of or substitutions for collateral which 
has been disposed of. Such a condition, while theoretically justified, might produce 
too much litigation as to what is a “replacement.” Accordingly under the Code 
most financiers would include in their loan agreement some catch-all clause to the 
effect that: “Financier’s lien shall extend to al? property hereafter acquired by the 
debtor.” 

One change should be noted in the September Revision of the Code. Formerly, 
in fixing priorities among conflicting security interests, the codifiers provided that 


an interest attaching after a financing statement has been filed takes priority from the 
time of its filing.”7 


This provision is now omitted and it is stated 


a secured lender who has a perfected security interest and who acquires rights in after- 
acquired collateral under a term in the security agreement takes priority as to such rights 


from the time when his security interest was originally perfected . . .78 


A security interest is perfected when “it attaches if filing is required and filing occurs 
before the security interest attaches.”"® However, a security interest cannot attach 
until “value is given and the debtor has rights in the collateral.”*° 

Taken together, these provisions seem to indicate that, despite having filed a 
financing statement, a lender can lose his priority unless he gives “value” before 
another financier both files and gives value. While “value” includes “an considera- 
tion sufficient to support a simple contract,”*? would not most courts construe “value 
is given” to mean not the promise to loan but the actual advancing of funds? After 
all, it was not the promise but the loan that the borrower bargained for. Another 
ambiguous situation is involved if lenders A and B both advance money solely on the 
security of goods to be acquired later. If either or both are purchase money security 
interests, their priorities are provided for.5* But if neither is a purchase money 
interest—perhaps because the advance was made more than 10 days before acquisition 
of the property and because other funds were used for such acquisition—apparently_ 
the security will be prorated. The interest of each was “originally perfected” at ther 

78 Revision §9-108(2). ™™ May 1950 Draft §9-312(1). 

*® Revision §9-313(1). *® Revision §9-303(1)(b). 

®° Revision §9-203(1). ** Revision §9-108(1) (6). 

** Revision §9-313(3) (4). 
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time the after-acquired goods came into the debtor’s hands. There is nothing to 
indicate any priority between them. In view of the two situations discussed, I feel 
it would be wise to restore the provision under which priority is to be determined 
by time of filing, save for purchase money liens. 

The Code’s leniency towards after-acquired property clauses creates a danger of 
overreaching by the lender. It was a similar danger that induced the North Dakota 
legislature to provide: 

Any mortgage of personal property containing a printed or a written description 
or designation of property such as “all other property owned by the mortgagor” or 
language of like effect as a part of the printed or written form shall be void and of no 
effect as to the property covered by such language.** 


The Code does at least have two limitations that lessen the possibility of borrowers’ 
reducing themselves to virtual peonage by giving a security interest in all their 
subsequent acquisitions or work products.** Consumer goods do not come within 
the scope of the after-acquired property clause unless obtained “within ten days after 
the secured lender gives value.” Similarly no security interest attaches to crops 
planted or grown more than one year after the loan agreement is made, unless the 
interest is given in conjunction with a lease or land-purchase contract, in which case 
the use of the land would seem to be new value, being extended concurrently with 
the attaching of the lien. 

In permitting an automatic lien on after-acquired property, the Code presents a 
possibility that one lender will get a stranglehold on the borrower. For example, 
assume that in connection with a loan lender A files a notice of financing which 
purports to cover after-acquired property. Later B, contemplating a loan to the 
borrower, sees A’s notice on record. He cannot be sure whether the collateral he 
plans to loan against is covered by A’s notice, which having already been filed, 
would give priority over any loan under a notice of financing now filed by B. B 
will scarcely wish to take a second lien when A would have sole control as to realiza- 
tion on the collateral. The upshot of all this is that B may decide against the planned 
transaction; and if he does, A, shielded from competition, can extort higher interest 
from the borrower. 

Several provisions of the Code seek to eliminate the possibility of a monopoly 
produced by use of the after-acquired property clause. For one thing, the borrower 
can obtain a statement of termination of financing to cancel the effect of obsolete 
notices of financing that might otherwise be a cloud over projected loans.** Also, 
by reason of the priority given a purchase money financier over a lien under an 
after-acquired property clause, a borrower may be able to obtain enabling advances 
from other than the original lender. But the prospective purchase money financier 
faces several problems. If inventory is to be the collateral, this financier must give 

*®N. D. Rev. Cope §35-0402 (1943). 


** Revision §9-203(3). 
*8 Revision §9-405. 
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notice to any lender who has made a prior filing, the notice to “describe the inven- 
tory.”** Since such notification must be given before the debtor receives the collateral, 
in many instances it may be difficult to give much of a description. Whether the 
financier obtains priority will probably depend on how broadly the courts construe 
the Code’s provision that any description is sufficient “whether or not it is specific 
if it reasonably identifies the thing described.”*? 

If the goods subject to a purchase money security interest are processed or sold, 
will the lien on the finished product or on the proceeds take the same priority as 
the lien on the raw goods? Formerly the Code’s definition of the “purchase money 
security interest” spoke of an interest which originally was taken to secure an en- 
abling advance.** The omission of “originally” in the September Revision may indi- 
cate an intent to confine the priority to the collateral in the condition in which it 
entered the borrower's hands. Also, if there are two purchase money security inter- 
ests, can the equity in one be applied to secure the other? For instance, suppose the 
lender makes two enabling advances, A and B, in each case taking a purchase money 
lien; then the borrower defaults. If the value of the goods purchased with advance 
A is in excess of that advance, can the excess be applied to secure loan B; and, if so, 
will the excess have the priority of a purchase money interest? 


B. Future Advances 


Analogous to the after-acquired property clause is a clause stating that a lien 
secures all future advances. The former seeks to bring new property under the lien; 
the latter seeks to include new extensions of credit within the lien. The priority 
given future advances under the Code is another aspect of facilitating a “floating 
charge.”®® 

Unless these advances are treated as if they were made contemporaneously with 
the filing of the original notice, it becomes necessary for the financier to look at the 
record before making the advance in order to see whether another lender has filed 
a notice and made a loan which would come in ahead in regard to the collateral. 
Yet it is quite possible that the future advance may have been envisaged at the time 
of the initial agreement between lender and borrower; indeed, the lender may be 
obligated to make the advance. Or, perhaps the advance was part of a revolving 
indebtedness arrangement to keep the outstanding loan at a certain per cent of 
inventory, and was made necessary by a prior, temporary reduction in the borrower's 
inventory. In situations like these, the filing of a statement that the advance has 
actually been made in accord with the previously filed basic loan agreement would 
add little to the notice given by the original filing. 

In the absence of statute, the rules covering future advances under a mortgage or 
other lien seem to be rather confused.” Apparently if the advances are obligatory 

®® Revision §9-313(3)(b). *7 Revision §9-110(1). 


** May 1950 Draft §9-107. *° Revision §9-313(1). 
*° Discussed in Waldo, Effect of After Acquired Liens Upon Mortgages for Future Advances, 22 Fra. 


L. J. 58 (1948). 
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they obtain the priority of the original recordation and do not require any subse- 
quent execution of a mortgage. Of course, in the normal loan agreement where 
the lender inserts a host of escape clauses, it would be difficult to tell whether a 
particular advance is obligatory, for the lender, hiding behind these clauses, could 
usually avoid lending if he thought it inadvisable. When the making of advances 
is optional, the courts have swayed between two rules: (1) that the first lienee must 
search title and see whether anyone else has filed in the interval since his original 
filing; or (2) that in the absence of actual notice of a lien obtained in this interval, 
the lender can make an advance with the assurance that the loan will be treated as 
if made when he first recorded. 

Several statutes now deal with future advances. For example, California pro- 
vides that if a mortgage states a maximum for future advances, it shall be a lien as 
to such amount of the same “rank, effect, status and standing” as if the money had 
been loaned initially.°* Hawaii adopts the distinction as to whether the lender was 
under a duty to make the future advances: if so, the advances take the priority of 
the original mortgage; if not, they create a lien only as to mortgages subsequent to 
the time the advances are made.®” Maryland is rather harsh with future advances;** 
no mortgage to secure future advances will be given effect unless the amount of 
the prospective future advances and the times when they will be made are set forth. 
Moreover, the lien attaches only from the time an advance is made. The only 
exception to these provisions is in cases where the advances are to be made at the 
mortgagee’s option and in the aggregate do not exceed $500.00. The Uniform 
Chattel Mortgage Act directed itself chiefly to the problem of providing notice when 
an advance had actually been made and stated that, except in the case of a revolving 
indebtedness, each advance under a mortgage to secure future advances must be 
evidenced on the record in order to be effective against third parties.** 

The protection given future advances by the Code is not subject to any of the 
restrictions provided by these statutes. But would it not have been wise to require 
that a maximum for future advances be stated in the loan agreement, especially where 
there is not a revolving indebtedness? Otherwise a lender, about to take second 
lien, can never be sure whether subsequently a prior lienee whose statement of 
financing has been filed will make new advances to the borrower—advances that 
will further subordinate the second lien. Since the Code demands no particulariza- 
tion, the second lender can never be sure whether the first filing refers to only a 
“small potatoes” loan arrangement, or to a “big deal.” Moreover, statement of a 
maximum will scarcely create undue interference with a loan, for a maximum can 
be set that will give plenty of margin for any contemplated advances. 

While the Code provides for a statement of the termination of financing, this 
statement is only required if no .dvances have been made under the financing state- 


*? Cat. Civ. Cope §2975 (1941). Cf. Det. Rev. Cope §3373(d) (1935). 
*? Hawaii Session Laws 1939, c. 148A. 

*S Mp. ANN. Cope Gen. Laws art. 66, §2 (Cum. Supp. 1947). 

*4 Sec. 19. 
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ment or after the discharge of the obligation secured.®* Thus, to be entitled to such 
a statement, the borrower must pay off his loan to the first financier; otherwise he 
cannot get on record anything to preclude the possibility of further advances by the 
first financier that will take priority under the original financing statement. Of 
course, an agreement by the borrower with the second financier that he will seek no 
further advances from the prior lender does no good; that lender not having joined 
in the agreement, he will not be estopped from claiming priority if in fact he makes 
a further advance. Perhaps in dealing with this situation the codifiers might 
authorize in certain circumstances the filing of a notice, concurrent with written 
notice to the lienee, stating that the borrower does not intend to request any future 
advances; after this notice the original financier would have priority only as to the 
aggregate indebtedness up to that time. 


C. Filing and Notice 


To facilitate easy security and floating charges the codifiers have very lenient 
provisions for notice filing. For one thing, central filing is adopted, the lender being 
required to file only at the state capital rather than in the various counties where 
the goods may be located.** Moreover, the notice required is itself so meager as to 
give little more than an indication that some sort of security transaction has been 
entered into between lender and borrower. Unlike the recordation of a deed to 
real estate, the filing is not designed to give detailed information to be used in show- 
ing title, but only to suggest that some assets will not be available to satisfy claims, 
existing or prospective, against the debtor. Further information is to be obtained 
by creditors and prospective lenders under their own steam. 

A procedure provided by the Code can be utilized in getting this information. 
A large creditor or prospective lender can exercise his economic leverage to compel 
the debtor to submit a list of collateral to the first financier with a request that it be 
approved or corrected. If “the security agreement or any other record kept by the 
secured lender identifies the collateral,” the first lender must comply with the re- 
quest. The penalty is liability for “any losses suffered by the debtor” due to an 
unreasonable failure to reply, and loss of lien as against persons “misled” by his 
failure.°” It seems the codifiers might have been wiser to eliminate entirely the 
question of who was “misled.” Also, perhaps a similar New Jersey law®* may be 
more direct in permitting any person to demand disclosure by the financier whether 
he has a lien on described chattels; after all, under the Code the debtor will usually 
be submitting his list of collateral at the behest of someone else. On the other 
hand, the financier might in New Jersey find he is running a costly information 
service. 

To supplement the vague information obtained from a filed notice of financing, 
some creditors or prospective lenders may be able to get a look at the borrower's 


®5 Revision §9-405. 
*® Revision §9-401(1)(a). Subject to some exceptions stated in Revision §9-401(1)(b). 
*7 Revision §9-406. PN. J. Rev. Star. §46:28-5.1 (1937). 
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most recent balance sheet. Of course, the chance of seeing this balance sheet will 
probably depend on the economic pressure said creditor or lender can bring to bear. 
And even then, that balance sheet may be several months old and may have been 
altered. Moreover, disclosure in balance sheets is not always complete; sometimes 
it is difficult to ascertain from them which debts are secured and by what. 

One of the chief beneficiaries of the Code might well be the credit agencies. The 
minimal notice the Code requires plus the defects in alternative ways of securing 
credit information may lead many creditors and lenders to lean even more heavily 
than today on Dun & Bradstreet. Perhaps such enhanced importance for these 
credit agencies would be only an aspect of increased specialization, but it should be 
noted that in some sections of the country, there is probably less tradition of relying 
on credit agencies than in others. Will these sections wish to adopt a Code under 
which an individual cannot go to the courthouse and get facts on which to base a 
reasonable, independent judgment whether to loan money? 

For consumer sales, however, there is probably general agreement that the 
Code has done well to eliminate filing of liens.°® The cost of recordation is usually 
high in proportion to the value of the security—indeed, so high that many finance 
companies prefer to take the risk of not recording. Also Merchants Associations 
and Better Business Bureaus funnel adequate credit information about consumers 
through a semi-public agency. But it is interesting that New York in its Condi- 
tional Sales Act has done an exact about-face. It requires no filing of conditional 
sales for resale, but in all other sales, including consumer sales, filing must take 
place. 

Besides letting unsecured creditors know that certain assets are unavailable for 
their claims, a filed financing statement has other functions. First, it plays an evi- 
dentiary role in giving some proof that the transaction was intended from the be- 
ginning to be secured, and was not an unsecured loan trumped-up into a claim of 
security when the borrower is about to go broke. Even the Code’s loose require- 
ment of notice has value for this function. 

Also some statutes seek to use public notice as a means for letting creditors know 
that the debtor is seeking to create preferences, so that bankruptcy proceedings can 
be instituted within four months after the transfer. For example, New Jersey 
requires chattel mortgages presented for recordation to be accompanied by a detailed 
affidavit of consideration which shows whether or not new value is being given.’ 
Indeed, in New Jersey even when recordation of the mortgage is not required, the 
affidavit of consideration must be executed. Michigan in similar fashion provides: 


Every mortgage or conveyance intended to operate as a mortgage of the whole or any 
part of a stock of merchandise or fixtures or merchandise and fixtures, pertaining to the 
conducting of any said business which shall hereafter be made for a past consideration 
other than the purchase price of the property mortgaged without notice to the creditors of 

*® Revision §9-302(d). 

70ON, J. Rev. Stat. §46:28-5 (1937); ef. Sec. 46: 28-5.1, construed in Bruck v. Credit Corp., 3 N. J. 
401, 70 A. 2d 496 (1950). 
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the mortgagor as herein provided, shall be void against said creditors not so notified. 


While many Bulk Transfer Acts are limited to bulk sales and seek chiefly to 
insure that the Transferor will not sell for cash and “skip” with the proceeds, others 
extend their notice requirement to bulk mortgages in order that creditors can be 
tipped off to attemped preferences.1°? The Bulk Transfer Article of the Code has 
this effect; it requires notice to creditors of any transfer “not in the ordinary course 
of the transferor’s business of a major part of the materials, supplies, merchandise or 
other inventory of an enterprise subject to this Article or of so much thereof that 
what remains together with the transferor’s other assets exclusive of the considera- 
tion received for the transfer, is inadequate capital for the regular conduct of his 


business.”?% 


D. Power of Sale and Right to Proceeds 

In order to carry on his business, the borrower who avails himself of inventory 
financing desires some right to dispose of the goods when they are ready for sale. 
Yet the common law took a very dim view of a power to sell given the mortgagor 
of a stock of goods.’ In states following the New York view the mortgage was 
fraudulent as a matter of law unless all proceeds resulting from the exercise of the 
power of sale were applied rigorously to reducing the mortgage debt. Texas wrote 
this view into its statutes providing: 


Every mortgage, deed of trust, or other form of lien attempted to be given by the 
owner of any stock of goods, wares or merchandise daily exposed to sale, in parcels, in the 


regular course of business of such merchandise, and contemplating a continuance of the 
possession of said goods by said owner, shall be deemed fraudulent and void; provided 
that this Article shall not apply to farm products when offered for sale by the producer; 
and further provided that this Article shall not apply to any mortgage, deed or trust or 
other form of lien given to secure the purchase price of any such goods, wares or mer- 


chandise, except as to all retail sales made in good faith in the regular course of business.’ 


101 Mic. Comp. Laws §9548 (Cum. Supp. 1945). 

102 4 table of Bulk Transfer Acts appears at page 24101 of 3 CCH ConpitionaL SALE CHATTEL 
Mortcace REPorTER. See, ¢.g., La. Gen. Stat. ANN. §§9037-9045 (1939) (“The transfer in bulk and 
otherwise than in the ordinary course of trade and in the regular and usual prosecution of the business of 
the transferor, of any portion or the whole of a stock of merchandise .. .”). The words “sale or dis- 
posal” in the Kansas Bulk Sales Act were construed as including a bulk mortgage. Linn County Bank 
v. Davis, 103 Kan. 672, 175 Pac. 972 (1918). But cf. Aristo Hosiery Co. v. Ramsbottom, 46 R. I. 
505, 129 Atl. 503 (1925) (chattel mortgage is not a “transfer” even though Rhode Island is a “title 
theory” state). 

208 May 1950 Draft §10-102(1). 

1° Varying treatments of the power of sale and the duty of accounting thereunder are set forth 
in Note, 28 Ore. L. Rev. 376 (1949). 

105 Tex, Rev. Civ. Stat. ANN. art. 4000 (Supp. 1950). Cf. Inv. Ann. Stat. §51-506 (Supp. 1949) 
(Right to sell or exchange “if the proceeds of such sale or exchange are applied upon the mortgage debt or 
subjected to the lien of said mortgage, or are used solely for the purpose of paying the expenses of culti- 
vating, harvesting, preparing for market, processing, marketing or otherwise preserving or rendering 
merchantable or salable the remaining property covered by said mortgage . . .”); Maine Rev. Stat. 
c. 164, §§2, 8 (1944) (A power of sales does not affect the validity of the mortgage but “no consent 
given by the mortgagee of personal property to the mortgagor for the sale or exchange of the mortgaged 
personal property shall be valid or be used in evidence in civil process unless in writing and signed by 
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Apparently under this statute the very existence of the power of sale, irrespective of 
any accounting required of the mortgagor, voids the lien. Some states follow Texas 
in relaxing the restrictions on a mortgage of inventory if the mortgage is for the 
purchase price of the goods; others permit the mortgagor, in accounting for proceeds, 
to deduct expenses necessary to the immediate sale—which of course does not 
include overhead—or a sum necessary for the replenishment of inventory. 

One way to rationalize the New York requirement of accounting is on the theory 
that the accounting for proceeds of sale attests the good faith of the mortgage. 
Without this requirement a mortgage to some friend or relative could be put on 
record to stave off creditors, and yet the “mortgagor” would be in the same position 
as before, being able to use the proceeds in whatever way he wished. The accounting 
for proceeds helps show the transaction was not a sham. Of course, where the mort- 
gage is for the purchase price the demonstration of good faith by accounting is super- 
fluous and can be dispensed with. 

However, the feeling has spread that sham transactions and preferences can be 
better eliminated by Bulk Transfer Acts than by continuing the requirement of 
accounting for proceeds. The requirement is felt to be especially harsh in that a 
lender who fails to police the proceeds loses not only his lien on those proceeds but 
also a jien on any of the original collateral that has not been disposed of. Moreover, 
procedures for accounting often have turned into a lot of hocus-pocus that run up 
expenses without producing any appreciable benefit. For example, under one ar- 
rangement for “accounting,” if a bank is the financier, proceeds are deposited in a 
special account to the bank’s credit; contemporaneously with each deposit a check 
on the special account is drawn in favor of the borrower and deposited in his per- 
sonal account.’°* Another set up involves deposits in a special account from which 
withdrawals are made if the bank’s agent countersigns the withdrawal request; this 
procedure resisted attack in one case even though the agent apparently countersigned 
habitually and rather automatically..°’ Almost the only ones who benefit from 
“accounting” in this form are banks; they receive a financing edge over other 
lenders, since they have better facilities for entering these evasive arrangements. 

Perhaps the chief objection to the requirement of accounting by the borrower 
derives from its having been carried to absurd lengths in the cases following Bene- 
dict v. Ratner.°° Some courts have felt the requirement negated any permission 
for a borrower with a power of sale to make any adjustments with his customers, 
however desirable commercially. For example, he could not be allowed to accept 
returns of goods, else the lien would fall. 





the mortgagee or his assigns”). Cf. N. M. Srar. ANN. §63-514 (1941); N. H. Rev. Laws c. 262, §19 
(1942); Wis. Srat. §241-14 (1947), prescribing so many formalities that in [1947] Wis. L. Rev. 453 
it is pointed out the statute is almost useless and should either be eliminated or greatly relaxed. 

1° Monumental Shoe Mfg. Co., 14 F. 2d 549 (D. Md. 1926). 

*T Ford v. C. E. Wilson & Co., 129 F. 2d 614 (2d Cir. 1942). Note, 24 N. Y. U. L. Rev. 598 
(1949), describes various arrangements for circumventing “accounting” requirements. 

108 568 U. S. 353 (1925). 
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The arguments against accounting have produced steady statutory sniping. For 
instance the Uniform Trust Receipts Act takes the view that complete loss of lien 
is too severe a penalty for failure to “police” the borrower; it provides merely that if, 
during the ten days after the entruster obtains knowledge of proceeds, there is no 
demand for accounting, his lien on those proceeds is waived.’°® Presumably the 
knowledge that the borrower-trustee has power to sell or is selling the goods in 
regular course would imply a knowledge that proceeds of some sort are being 
created. And so in most instances the Act would seem to afford nothing more than 
a ten day period of grace in which to go after proceeds or lose all claim thereto. 
Incidentally, since trust receipts are confined chiefly to enabling advances, for pur- 
poses of “accounting” they would come within the same policy exception as mort- 
gages for the purchase price. 

New York in passing its Factor’s Lien Law relaxed the rigid rule that a borrow- 
er could not accept returns or grant credit, allowances, or adjustments to pur- 
chasers.“° The Uniform Chattel Mortgage Act went even further towards re- 
moving the requirement that the lender police. After stating that the mortgage is 
not invalid because there is no duty to account for proceeds, the Act provides: “there 
shall be a presumption against any provision for accounting for the proceeds of 
any disposition of the subject matter.”"1* Wyoming seems to adopt the contrary 
presumption with its provision that while it shall be lawful for a mortgagor to sell 
without accounting, “unless permission is expressly given otherwise in the mortgage, 


the mortgagor shall pay over to the mortgagee all moneys received from the sale of 
9112 


any part of the mortgaged property aforesaid. 

The Code follows the trend of these statutes lessening the rigors of accounting. 
It abolishes any presumption of fraud by reason of the borrower’s power to make 
adjustments or accept'!® returns. Not until the September Revision, however, did 
the codifiers say explicitly whether returned goods are proceeds or merely the 
original collateral..'* The Code gives a ten day period of grace during which a 
perfected lien follows “proceeds,” in this respect accepting the policy of the Trust 


Receipts Act but removing the qualification therein as to knowledge of proceeds.'"® 


Such a qualification only adds a litigable issue and tends to reward a lender who 
fails to keep track of his collateral. Most important, the Code permits indefinite 
extension of the lien on proceeds if there is included in the original notice of 
financing a statement that the lien covers proceeds. The chief deterrent to in- 
clusion of such a statement would be that it automatically creates a power of sale in 
the borrower.'’’ Yet, as to inventory, a limitation on the borrower’s power of sale is 


108 Sec. 10(c). 

M10N. Y. Pers. Prop. Law §45. 

412 Sec. 18. 

18 Wyo. Comp. Stat. ANN. §59-114 (1945). 

128 Revision §9-207. 

2 Revision §9-306(4). Bloch v. Mill Factors Corporation, 119 F. 2d 536 (2d Cir. 1941). 
128 Revision §9-306(1). 

8 Revision §9-306(1) (a). 

447 Revision §9-307(2). 
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of little value anyway, since even knowledge thereof does not lessen the ability of a 
buyer in ordinary course to cut off the security interest.’’® 

In the provisions concerning the automatic lien on proceeds the codifiers seem to 
be seeking a compromise which will promote whatever policing of collateral is 
especially desirable socially but will not require expensive formalities. Cash repre- 
sents the ultimate in liquidity. If cash proceeds are allowed to accumulate in the 
borrower's hands, his creditors may be deceived as to his condition. Moreover, the 
borrower may yield to the temptation to take a protracted trip to Mexico with these 
cash proceeds. The Code’s provision giving a lien on cash proceeds only for the 
ten days preceding insolvency—though it was probably directed chiefly towards 
eliminating litigation about “tracing’—has the desirable result of prodding the 
lender to police cash. Accounts receivable are also liquid; but the notice given by 
the borrower’s original financing statement claiming a lien on proceeds serves to 
destroy their liquidity. Thus, the dangers of misleading creditors and of fraud 
on the lender are taken care of by the requirement of the initial notice. It would 
be unduly formalistic to follow some factor’s lien statutes in demanding that the 
financier obtain periodic assignments of accounts arising from the sale of liened 
goods.’"® Chattel paper involves an intermediate situation. Obviously it does not 
have the liquidity of cash. But the “thrust” of the Code is towards making chattel 
paper very similar to negotiable instruments, accentuating possession and eliminating 
any need for an assignee to search records for a prior interest in the paper. Ac- 
cordingly, though the inventory lien covers chattel paper arising from the sale 
thereof, the Code furnishes a pressure for the lender to police; otherwise his interest 
may be cut off by a subsequent assignee of the chattel paper—even one who knows 
that there is a security interest in inventory and that this interest extends to the 
proceeds of the inventory.’ The only way for the financier to protect his lien 
is either to obtain possession of the chattel paper or have noted on the paper the 
existence of his interest. 

A strong objection can be taken that the automatic lien on accounts provided by 
the Code (very much like the protection given the secured lender as to after-acquired 
property and future advances) tends to tie the borrower to a single financier. Even 
if the inventory lien covers only a small amount of inventory it will be difficult, to 
an extent depending on the manner in which the borrower keeps his books, to tell 
whether the accounts about to be assigned derive from the sale of such inventory 
and are therefore subject to the lien. The prospective financier against receivables 
may well be uncertain of the value of his collateral when he sees an inventory 
financier’s notice purporting to cover all the proceeds. Consequently if the borrower 
needs extra cash because of an emergency, he may have to get it from the original 
inventory financier or not at all. This poses two difficulties. The first lender, having 
the borrower over a barrel, may extort a high financing fee; or the lender may be 

128 Revision §9-307(1). 


449N. Y. Pers. Prop. Law §45 seems to require these assignments unless the account debtor is notified. 
120 Revision §9-308(2). 
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an institution which does not engage in receivables financing. If the latter is the 
case, probably the borrower's accounts existing at the time of the initial loan were 
not relied on by the financier as security. And now the borrower can get no money 
against the accounts which replaced those earlier receivables. The consequence is his 
receivables have brought him no cash. 

Perhaps this whole problem is unrealistic. Not too much multiple financing 
goes on, there usually being established a rapport between a businessman and some 
particular financing institution. Moreover, many lenders finance the inventory 
chiefly as a basis for getting the borrower's receivables financing on which higher 
profits are to be made. This seems especially true in the durable goods industries 
where inventory is financed under “floor plans” at exceedingly low rates in order 
that the lender can get a chance to handle the high profit consumer paper. These 
financing facts of life persuade me to defer to the judgment of the codifiers in per- 
mitting an automatic lien on proceeds. 


IV 
CoNCLUSION 


If enacted, the proposed Commercial Code will revolutionize the law of security. 
The certainty and the simplicity it affords are indeed desirable ends. As to its 
liberalization of security, the nature and the desirability of the results seem inde- 
terminate. I will only try to suggest some of the possible consequences for our 
economy. 

Presumably the availability of easy security, the better protection afforded the 
secured financier, will enable him to offer credit more freely and on better terms, 
and to take as collateral things which before were unacceptable. With more credit 
accessible demands for goods might be heightened among merchants whose ex- 
pansion is now thwarted by the difficulty of securing funds. A precedent is afforded 
in the history of the automobile industry. There manufacturers required cash for 
their goods, but many dealers had no cash. Yet the dealers needed large inventories 
in order properly to display and sell the goods. The development of the trust receipt 
helped provide an escape from this empasse for it afforded an easy security device 
for financing autos while they were in transit from manufacturer to dealer, and 
subsequently while they were in the dealer's show room. The trust receipt was 
the corner-stone for “floor planning,” which, in turn, stoked large-scale automobile 
distribution, the necessary auxiliary to mass production. 

The availability of easy security may also aid in halting the increasing trend to- 
wards concentration in production and distribution. An entrepreneur can get money 
in two ways: by equity financing or by loans. For small concerns the cost of the 
former is prohibitive since the proportionate cost of floating the issue varies inversely 
with the size of the issue.’** Moreover, in placing a stock issue the “little fellow” will 
usually not possess the advantageous contacts with investment bankers afforded the 


191 See Adelman, Integration and the Antitrust Laws, 63 Harv. L. Rev. 27, 33 (1949). 
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“big boys” through interlocking directorates and social connections. As for loans, 
small firms must rely on secured financing. The Code, by tending to reduce the 
cost of secured financing and by making it feasible for financiers to loan against 
broader categories of collateral, opens up new vistas of financing for small concerns, 
and thus reduces the pressure on them to go out of business or be merged with large 
outfits. 

After careful examination of the Code, the fundamental question in my mind is 
this: If it is so easy to be a secured creditor and the rights of the secured creditor are 
so strong, who is going to be an unsecured creditor? ‘Today they are the sellers. 
Yet the few formalities required under the Code will induce most sellers to obtain 
purchase-money security interests. Many small creditors will be sheltered by ma- 
terialmen’s liens. Consequently the easy security of the Code and especially the right 
to after-acquired property and to proceeds may not avail financing institutions as 
much as some believe, for under the Code many will take a lien for whom today it 
represents too much trouble and expense. 

Cash sales may well become more common under the Code.'** Because of the 
probability that the buyer’s assets will be encumbered by secured liens, the amount 
of which will be difficult to detect, many sellers now selling on open credit will feel 
it is too dangerous to continue doing so. Some, instead of taking a purchase-money 
lien, may decide to sell only for cash. Also, a pressure towards cash sales may 
develop from the other side; many a buyer will seek to obtain a loan against in- 
coming inventory in order to take up the cash discount offered by sellers. The effect 
of these developments would be the destruction of receivables financing except for 
the financing of consumer sales, in which chattel paper is normally taken. 

If this pattern of cash sales evolves under which the purchase will be financed 
by a loan to the borrower from some professional lending institution instead of on 
credit extended by the seller, greater specialization will result—credit being concen- 
trated in the hands of professional financiers. Yet would these institutions be able 
to evaluate as well as the seller the conditions in the buyer’s industry, which de- 
termine the value of the collateral and to large degree the prospect of the buyer’s 
insolvency? Of course the centralization of credit in lending institutions would 
make the economy more subject to governmental regulation. And perhaps it would 
give a more conservative cast to the economy, the conservatism of bankers being 
famous. 

Broad imponderables like these require the combined wisdom of lawyers, econo- 
mists, and political scientists. In a realm more closely associated with law, it can be 
confidently asserted that as a legislative endeavor the Code’s Article on Secured Trans- 
actions is excellent. In draftsmanship it is, like the well-known soap, 99.44 per cent 
pure; and, even if not adopted in toto, the Code, with its consistent and well-articu- 
lated goals, should be a model for any state desiring to bring order out of the chaos 
in its law of secured financing. 

122 Cf, Dunham, Inventory and Accounts Financing, 62 Harv. L. Rev. 588, 613-15 (1949). 
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The secured creditor enjoys several advantages over his unsecured brethren. If 
the debtor defaults on his obligation, the secured creditor is sometimes empowered 
to take matters in his own hands, sell the property covered by his security, and re- 
imburse himself out of the proceeds without the time and expense of the lawsuit to 
which the unsecured creditor must resort. If the debtor disposes of all of his property, 
the secured creditor’s claim, if properly perfected, follows the property into the hands 
of the transferee and may be satisfied therefrom without the necessity of litigation to 
establish that the transfer was a fraudulent conveyance. If unsecured creditors go 
after property of the debtor to satisfy their claims, the secured creditor’s interest in 
the property covered by his security, if properly perfected, is immune from their lev- 
ies. And if the debtor goes into bankruptcy, the secured creditor has first claim on the 
proceeds of the property covered by his security, after which he shares pro rata on 
any unpaid balance with the full claims of unsecured creditors in the remainder of 
the debtor’s assets. 

But, while the secured creditor realizes one of his greatest advantages in bank- 
ruptcy proceedings, he also faces greater hazards. in bankruptcy. The bankruptcy 
trustee is empowered not only to set aside security transactions which other creditors 
could have avoided under the doctrine of fraudulent conveyance or otherwise at 
state law,’ but also to avoid certain security transactions under Section 60 of the 
Bankruptcy Act as “preferences”—a risk to which the secured transaction is not 
subject outside of bankruptcy save under statutes of a few states. This risk created 
by Section 60 is the Bankruptcy Act’s chief hazard to secured creditors and, for the 
past five years, has been the subject of their excruciating concern. That concern has 
manifested itself in an energetic campaign which culminated early this year in an 
amendment adding seven new paragraphs to Section 60. Although critics of earlier 
and simpler versions of this amendment labeled them unintelligible monstrosities 
which “would at once have astonished and delighted Gilbert and Sullivan,”? one of 
the amendment’s leading proponents replies that “to anyone who reads the con- 
gressional committee reports and the minutes of the hearings, its purposes will be 


* B.A. 1939, LL.B. 1942, University of Washington. Associate Professor of Law, Yale Law School. 

* Bankruptcy Act §70e. Section 67d also provides a federal equivalent of the Uniform Fraudulent 
Conveyance Act which the trustee may invoke without recourse to state law. 

*Moore and Tone, Proposed Bankruptcy Amendments: Improvement or Retrogression?, 57 YAve 


L. J. 683, 690 (1948). j 
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clear and its application free from doubt.”* On another occasion, however, this 
same proponent confessed that “no lawyer who has not been through the turmoil of 
the last five years would be able to interpret [it]. One has to be able to understand 
the background to know what [it] contains.”* Let us begin our attempt to under- 
stand the amendment, therefore, with a look at both the background and the legis- 
lative history. 

The notion behind Section 60 is extremely simple and has remained funda- 
mentally unchanged since the Bankruptcy Act was enacted in 1898. It is that an 
insolvent debtor contemplating bankruptcy should not be able to defeat the bank- 
ruptcy policy of equality in distribution by transferring his property to favored 
creditors shortly before the bankruptcy petition is filed. Accordingly, Section 60 has 
provided since 1898 that where an insolvent debtor at any time within four months 
of the filing of the bankruptcy petition transfers property in payment of or as 
security for an antecedent debt to a creditor who has reason to believe the debtor 
insolvent, and the effect of the transfer is to enable such creditor to obtain a greater 
percentage of his debt than some other creditor of the same class, the bankruptcy 
trustee may avoid the transfer.® 

Since 1898, also, a preferential transfer has been, under Section 3 of the Bank- 
ruptcy Act, an act of bankruptcy which would support an involuntary petition filed 
within four months of the time of the transfer. And to preclude the possibility of 
preferential transfers being concealed from other creditors until the time for filing 
a petition had expired, Section 3b of the Act of 1898 provided that the four-month 
period should not begin to run until the transfer was recorded, if by law recording 
was required or permitted, or if not, until the transferee took possession of the 
property, unless the petitioning creditors had notice of the transfer.6 But Section 
60 had no similar “perfection clause.” Hence, while an undisclosed preferential 
transfer would support a petition filed more than four months after it was made, the 
trustee could not set it aside in the bankruptcy proceeding.” There remained, there- 
fore, a strong incentive for concealment. 

In 1903 Congress acted to remove this incentive by adding a perfection clause to 
the definition of a preference in Section 60a, providing that the four month period 
in that section should not begin to run until the transfer was recorded, “if by law 

* Kupfer, The Recent Amendment of Section 60a of the Bankruptcy Act, 24 J. N. A. Rer. BAnxr. 


86, 87 {1950). 

“Testimony of Milton P. Kupfer, Hearings before the Subcommittee of the House Committee on the 
Judiciary on H. R. 272 and H. R. 6291, 81st Cong., 1st Sess. 12 (1949). 

*In its present form, §60 provides: “(a). A preference is a transfer . . . of any of the property 
of a debtor to or for the benefit of a creditor for or on account of an antecedent debt, made or suffered 
by such debtor while insolvent and within four months before the filing by or against him of the 
petition . . . the effect of which transfer will be to enable such creditor to obtain a greater percentage of 
his debt than some other creditor of the same class. . . . (b). Amy such preference may be avoided 
by the trustee if the creditor receiving it or to be benefited thereby . . . has, at the time when the 
transfer is made, reasonable cause to believe that the debtor is insolvent.” 

© 39 Star. 546-547 (1898), as amended, 11 U. S. C. §21(b) (1946). 

7™ Humphrey v. Tatman, 198 U. S. 91 (1905); Rogers v. Page, 140 Fed. 596 (6th Cir. 1905). 
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such recording is required.”* But a number of courts concluded that recording was 
not “required” as against the bankruptcy trustee, who represented only unsecured 
creditors, where state recording acts rendered unrecorded transfers invalid only as 
against lien creditors and bona fide purchasers.” In 1910 a perfection ‘clause which 
also applied only where recording was by law “required” was added to the specifica- 
tion of the trustee’s invalidating power in Section 6ob, and there was also added to 
Section 47(2) a “strong-arm” clause [now in Section 70c] which gave the bankruptcy 
trustee the status of a lien creditor as to all property in custody of the bank- 
ruptcy court.’° But the trustee acquired the status of a lien creditor only as of the 
time the petition was filed, so that where a state recording act protected only lien 
creditors and/or purchasers who became such before recording, the “pocket lien” 
was still good against the trustee if it was recorded at any time prior to the filing 
of the petition. A 1926 amendment which made the perfection clause in Section 
60a applicable where recording was “required or permitted” but which left the 
clause in Section 6ob to apply only where recording was “required”!* was construed 
by some courts so as “not in any way [to] change the rule with reference to prefer- 
ences that were voidable.”?* 

In addition to their failure to reach all unrecorded transfers covered by state 
recording laws, the perfection clauses in Section 60 also failed to reach other types of 
undisclosed security devices for which no recording was prescribed. These were 
so-called “equitable liens” under which the debtor remained in possession of property 
which he agreed should stand charged to secure a creditor’s claim, and which ripened 
into “legal liens” which “related back” to the date of the original agreement when 
the creditor finally took possession. By waiting more than four months to take 
possession, the creditor could retain his lien against the bankruptcy trustee although 
he had not asserted it until immediately before bankruptcy." 

The Chandler Act’s extensive revision of the Bankruptcy Act in 1938 included 
a new perfection clause for Section 60 (incorporated also in Section 3b), drafted by 


* 32 Stat. 799 (1903), as amended, 52 Stat. 869 (1938), 11 U. S. C. §96 (1946). 

* In re Hunt, 139 Fed. 283 (N. D. N. Y. 1905); Meyer Bros. Drug Co. v. Pipkin Drug Co., 136 Fed. 
396 (5th Cir. 1905); Im re McIntosh, 150 Fed. 546 (9th Cir. 1907), cert. denied, 207 U. S. 592 (1907); 
In re Boyd, 213 Fed. 774 (2d Cir. 1914), cert. dismissed, 241 U. S. 689 (1916). 

1° 36 Srar. 840, 842 (1910), as amended, 11 U. S. C. §§75, 96 (1946). 

™ Bailey v. Baker Ice Machine Co., 239 U. S. 268 (1915); Carey v. Donohue, 240 U. S. 430 (1916); 
Martin v. Commercial Nat. Bank, 245 U. S. 513 (1918). 

12 44 Srar. 666 (1926), as amended, 11 U. S. C. §96 (1946). 

18 First National Bank v. Live Stock National Bank, 31 F. 2d 416 (8th Cir. 1929); In re Cunning- 
ham, 64 F. 2d 296 (4th Cir. 1933); Hirshfeld v. Nogle, 5 F. Supp. 234 (E. D. Ill. 1933), and cases 
cited. 

**See Thompson v. Fairbanks, 196 U. S. 516 (1905); Sexton v. Kessler, 225 U. S. go (1912). 
Shortly after the 1926 amendment to §60, Professor James A. McLaughlin published an article pointing 
to the inadequacies of §60 and proposing an amendment calculated to eliminate the problem of deter- 
mining when recording was “required” and to strike down the “equitable lien” which, “[a}> ap,tic:! to 
some bankruptcy cases ... seems as well named as the Holy Roman Empire, for it is neither equ.:1b'z nor a 
lien.” McLaughlin, Amendment of the Bankruptcy Act, 40 Harv. L. Rev. 341, 377-391 (1927). 
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Profesor McLaughlin of Harvard and designed to overcome the shortcomings of 
5 & & 
previous perfection clauses. This one-sentence clause read as follows: 


For the purposes of subdivisions a and b of this section, a transfer shall be deemed 
to have been made at the time when it became so far perfected that no bona fide purchaser 
from the debtor and no creditor could thereafter have acquired any rights in the property 
so transferred superior to the rights of the transferee therein, and, if such transfer is not so 
perfected prior to the filing of the petition in bankruptcy . . . it shall be deemed to have 
been made immediately before bankruptcy.’® 


The National Bankruptcy Conference, under whose auspices the Chandler Bill 
was drafted, advised Congress that the perfection test had been “restated . . . in clear, 
direct, and understandable language” and that “it includes a failure to record and any 
other ground which could be asserted by a bona fide purchaser or a creditor of the 
transferor, as against the transferee. ... The purpose of the test is to strike down 
secret transfers, and thus the transfer is to be deemed made when it becomes known 
and not when it was actually made.”"® Professor McLaughlin told a House Com- 
mittee that under the new perfection clause “a transfer is not regarded made until it 
is so far perfected as to be good as against a bona fide purchaser.”"* 

The meaning of the new perfection clause came before the Supreme Court in 
1943 in the Kiauder case.'* That case arose in Pennsylvania and involved loans made 
to a debtor and secured by contemporaneous assignments of accounts receivable. 
At common law, the effect of such assignments as against a subsequent assignee of 
the same accounts was governed by one of three rules applicable to assignments of 
contract rights generally: (1) The “English rule,” whereby a subsequent assignee 
who first notified the account obligor of his assignment would prevail over the prior 
assignee.’ (2) The “Massachusetts” or “four horsemen” rule, embodied in the 
Restatement of Contracts, whereby the first assignee prevails unless a subsequent 
assignee is first to obtain a judgment on the account, or payment of it, or a novation 
with the obligor, or possession of a document whose surrender is required to enforce 
the obligation.” (3) The “New York rule,” whereby the first assignee, being prior 
in time, is also “prior in right” regardless of his own inaction or of any action taken 
by a subsequent assignee." At the time Klauder arose, Pennsylvania followed the 

15 52 Stat. 869-870 (1938), as amended, 11 U. S. C. §96a (1946). 

16 Anatysis OF H. R. 12889, House Jupiciary CoMMITTEE Print, 74th Cong., 2d Sess. 188 (1936). 
The Chandler Bill died in Committee in the 74th Congress and was reintroduced as H. R. 6439, 75th 
Cong., 1st Sess. (1937) and, in revised form but with no change in §60, as H. R. 8046, 75th Cong., 
Ist Sess. (1937), in which form it was finally passed in 1938. 


™? Hearings before the House Judiciary Committee on H. R. 6439 and H. R. 8046, 75th Cong., rst 
Sess. 123 (1937). See also McLaughlin, Aspects of the Chandler Bill to Amend the Bankruptcy Act, 
4 U. or Cut. L. Rev. 369, 392-394 (1937). 

28 Corn Exchange National Bank v. Klauder, 318 U. S. 434 (1943). 

1° Dearle v. Hall, 3 Russ. 1, 38 Eng. Rep. 475 (Ch. 1828). 

20 RESTATEMENT, CONTRACTS §173 (1932). 

*1 Fortunato v. Patten, 147 N. Y. 277, 41 N. E. 572 (1895); Central Trust Co. v. West India Imp. 
Co., 169 N. Y. 314, 62 N. E. 387 (1901); Superior Brassiere Co. v. Zimetbaum, 214 App. Div. 525, 
208 N. Y. Supp. 944 (1st Dep't 1925); State Factors Corp. v. Sales Factors Corp., 257 App. Div. ror, 
12 N. Y. S. 2d 12 (1st Dep't 1939). 
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“English rule” and the assignees in Klauder had not given notice of their assign- 
ments to the account obligors. 

Since the bankruptcy petition in Klauder was filed three months after the assign- 
ments were made, it was not necessary to resort to the perfection clause to bring the 
transactions within the four-month period of Section 60. But there was another 
problem. Transfers given to secure contemporaneous advances—as were the assign- 
ments in Klauder—are not within Section 60, which applies only to transfers to 
creditors “for or on account of an antecedent debt.”*?_ It was the bankruptcy: trustee’s 
contention, however, that since under Pennsylvania law these assignments were 
never “so far perfected that no bona fide purchaser” (1.¢., a hypothetical subsequent 
assignee who first gave notice) could thereafter have acquired rights superior to the 
assignees, they must under the perfection clause “be deemed to have been made 
immediately before bankruptcy.” So treated, they were made subsequent to the 
time of the loans, and became transfers “on account of an antecedent debt.” The 
Supreme Court accepted this contention as a correct application not only of “a literal 
reading of the Act,” but also of a reading of the Act in the light of a history which 
revealed that “for thirty-five years Congress has consistently reached out to strike 
down secret transfers, and the courts have with equal consistency found its efforts 
faulty or insufficient to that end.” 

Shortly after Klauder was decided, a District Court in the Vardaman case** 
reached the same result in dealing with an assignment of accounts receivable under 
the “Massachusetts rule,” on the theory that a hypothetical subsequent assignee 
could prevail over the first assignee by taking one of the four steps contemplated by 
that rule, although there was nothing the first assignee could do to perfect his 
assignment against such an eventuality. Later, the Third Circuit in the similar case 
of Rosen** rejected this interpretation of the perfection clause of Section 60 because 
“the favored position acquired by the subsequent assignee [under the “Massachusetts 
rule”| .. . comes not from his status as a bona fide purchaser, but from his activities 
following his belated assignment.” 

The decision in Klauder, at least, was not surprising. Although the 1903 perfection 
clause in Section 60 provided only that the four month period should be computed 
from the date of perfection, bankruptcy trustees had argued under that clause that a 
transfer for a contemporaneous loan, where recording was required, was converted 
into a transfer for an antecedent debt by delay in recording, and in at least one 
instance a bankruptcy court had agreed.** The Klauder interpretation of the 
Chandler Act’s express statement that the transfer should be “deemed to have been 

22 See note 5 supra. 

*3 In re Vardaman Shoe Co., 52 F. Supp. 562 (E.D. Mo. 1943). 

** In re Rosen, 157 F. 2d 997 (3d Cir. 1946), cert. denied, 330 U. S. 835 (1947). 

°° In re Mission Fixture and Mantel Co., 180 Fed. 263 (W. D. Wash. 1910). Contra: In re Jackson 
Brick & Tile Co., 189 Fed. 636 (D. Mo. 1911), rev’d on other grounds, 195 Fed. 188 (8th Cir. 1912); 


Claridge v. Evans, 137 Wis. 218, 118 N. W. 198 (1908), rehearing denied, 118 N. W. 803 (1908). 
See also Brigman v. Covington, 219 Fed. 500 (4th Cir. 1915), decided under the 1910 perfection clause. 
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made” when perfected had been anticipated.** An attempt to obviate that result by 
another amendment to Section 60 had failed,*? and a campaign for state legislation 
had yielded, before Klauder was decided, one statute protecting an assignee of 
accounts receivable whose assignment was preceded or accompanied by the filing of a 


notice of the debtor’s intention to assign his accounts,** and two statutes protecting 


an assignee whose assignment was noted on the debtor’s books of account.”® 


Since the Klauder decision, this campaign has gone forward with great success. 


By August, 1949, fifteen states had notice-filing statutes,*® three had bookmarking 


statutes,*! and fifteen had “validation” statutes adopting the “New York rule.”** 
Of the fifteen states without statutes, the courts of Mississippi and Tennessee are 
committed to the “English rule” involved in the Klauder case,’ the courts of New 
York adhere to the “New York rule”** and appear to be joined by the courts of five 


*° Hamilton, The Effect of Section Sixty of the Bankruptcy Act Upon Assignments of Accounts 
Receivable, 26 Va. L. Rev. 168 (1939); Neuhoff, Assignment of Accounts Receivable as Affected by the 
Chandler Act, 34 Inu. L. Rev. 538 (1940); Mulder, Ambiguities in the Chandler Act, 89 U. or Pa. L. 
Rev. 10, 2526 (1940); 3 CoLLieR ON BANKRUPTCY 910-916, 962-972 (14th ed. 1941). Professor Mc- 
Laughlin, draftsman of this section of the Chandler Act, had also anticipated the possibility of the 
Klauder interpretation, but had dismissed it because the term “bona fide purchaser” as used in the 
Chandler Act “is commonly, though not necessarily, used to designate a person who makes a bona fide 
purchase and does nothing more.” Therefore, he thought it would not be construed to include a hypo- 
thetical subsequent assignee who not only purchased an account, but also notified the account obligor 
of his purchase. McLaughlin, Defining a Preference in Bankruptcy, 60 Harv. L. Rev. 233, 246-249 
(1946). Professor Hanna had also urged this interpretation of §60 before the Klauder case reached the 
Supreme Court. Hanna, Some Unsolved Problems Under Section 60A of the Bankruptcy Act, 43 Cor. 
L. Rev. 58 (1943). 

27S. 3554, 76th Cong., 3d Sess. (1940), which was introduced by Senator Davis of Pennsylvania and 
which died in Committee, would have amended §60 to provide that, “in the case of accounts receivable, 
choses in action, and other intangibles, a transfer shall be deemed to have been perfected within the 
meaning of this Act when it has been fully consummated between the debtor and his transferee.” 

2° Onto Gen. Cope ANN. §§8509-3 to 8509-6 (Supp. 1949). 

2° Pa, Star. ANN. c. 5, §§561 to 563 (Supp. 1949); Ga. Cope ANN. §55-1803 (Supp. 1949). 

8° In addition to the Ohio statute cited in note 28 supra: Ala. Acts 1949, No. 338; Cav. Crv. Cope 
§§3017 to 3029 (1949); Coro. Star. ANN. c. 12A, §§1 to 17 (Supp. 1949); Fra. Stat. ANN. §§524.01 
to 524.06 (Supp. 1949); IpaAHo Cope ANN. §§64-901 to 64-907 (1948); Kan. Laws 1949, c. 112; Mo. 
Rev. Stat. ANN. §§3347.1 to 3347.6 (Supp. 1949); Nes. Rev. Star. §§69-901 to 69-921 (Supp. 1949); 
N. C. Gen. Stat. Ann. §§44-77 to 44-85 (Supp. 1949); OKLA. Stat. ANN. tit. 15, §§631 to 637 (Supp. 
1949); S. C. Cope ANN. §398 (Supp. 1946); Tex. Rev. Civ. Star. art. 260-1 (1947); Uran Cope Ann. 
§§81B-0-3 to 81B-o-7 (Supp. 1949); Wasu. Rev. Stat. §§2721-8 to 2721-12 (Supp. 1947). 

*1In addition to the Georgia and Pennsylvania statutes cited in note 29 supra: N. D. Rev. Cope 
§29-1108 to 29-1109 (Supp. 1949). 

52 Ark. Stat. ANN. §68-805 (1947); Conn. GEN. Stat. §§6718 to 6726 (1949); Inu. Strat. ANN. 
c. 121 1/2, §§220 to 222 (Supp. 1949); IND. Star. ANN. §§19-2101 to 19-2104 (1950); Me. Laws 
1945, c. 100; Mp. Cope Ann. art. 8, §Ila (Supp. 1947); Mass. ANN. Laws c. 107A, §§1 to 6 (1947); 
Micu. Stat. ANN. §§19.841 to 19.849 (Supp. 1949); Minn. Star. ANN. §§521.01 to 521.07 (1947); 
N. H. Laws 1945, c. 19; Ore. Comp. Laws §62a-101 (Supp. 1949); R. I. Laws 1945, c. 1345; S. D. 
Laws 1949, c. 213; Va. Cope ANN. §§11-5 to 11-7 (1950); Wis. Stat. §241.28 (1949). 

** Canton Exchange Bank v. Yazoo County, 144 Miss. 579, 109 So. 1 (1926); Peters v. Goetz, 136 
Tenn. 257, 188 S. W. 1144 (1916). 

84 See McKenzie v. Irving Trust Co., 266 App. Div. 599, 42 N. Y. S. 2d 551 (1st Dep’t 1943), aff'd 
on other grounds, 292 N. Y. 347, 55 N. E. 2d 192 (1944), aff'd, 323 U. S. 365 (1945). 
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other states,®> while no rule seems to be established in Arizona, Delaware, Louisiana, 
Nevada, New Mexico, Vermont,*® and Wyoming. 

This record of accomplishment in the state legislatures in no way abated the 
clamor for amendment of Section 60, which the representatives of secured lenders 
had set up after the Kéauder decision. In 1945 the American Bar Association 
established a special committee on the revision of Section 60 consisting of Homer 
J. Levingston, Vice-President of the First National Bank of Chicago, Milton P. 
Kupfer, counsel for the National Conference of Commercial Receivables Companies, 
Inc., J. Francis Ireton, counsel for Commercial Credit Company, a national sales 
financing organization, Professor John Hanna of Columbia Law School, and Pro- 
fessor McLaughlin of Harvard." By the latter part of 1946 this Committee, with 
Professor Hanna as chief draftsman, had evolved a bill to amend Section 60. 

In a series of articles published by members of the A. B. A. committee in support 
of their bill, the interpretation of Section 60 in the Klauder and Vardaman decisions 
was invariably cited as demonstrating the need for amendment. But, save as these 
decisions evidenced a judicial tendency to give a “literal interpretation” to Section 60, 
they had little to do with what the advocates of amendment were worried about. 
Understandably, they were no longer concerned about the fate of assignments of 
accounts receivable under Section 60. Their alarm was now focused on three other 


horrible possibilities.>* 
First, under a variety of inventory financing devices—principaliy trust receipts, 
conditional sales for resale, factors’ liens,*® and chattel mortgages on a shifting stock 


*° Ottumwa Boiler Works v. O'Meara, 206 Iowa 577, 218 N. W. 920 (1928); Columbia Finance & 
Trust Co. v. First Nat. Bank, 116 Ky. 364, 76 S. W. 156 (1903); General Electric Co. v. Black, 19 Mont. 
110, 47 Pac. 639 (1897); Moorestown Trust Co. v. Buzby, 109 N. J. Eq. 409, 157 Atl. 663 (1931); 
Tingle v. Fisher, 20 W. Va. 297 (1882). None of these courts has yet considered whether a subsequent 
assignee would be allowed to prevail under any or all of the four exceptions recognized in the ‘‘Massachu- 
setts rule.” 

*°In Ormsby & Farnham v. Fifield, 38 Vt. 143 (1865), the Vermont court applied the New York 
rule, but dictum in a later case states that, “The rule is that the assignment of a chose in action is not 
complete so as to vest the title as against the debtor, subsequent assignees, and attacking creditors, until 
notice thereof has been given to the debtor." Goodwin v. Barre Sav. Bank & Trust Co., 91 Vt. 228, 100 
Atl. 34 (1917). 

*? Professor McLaughlin became a member of the committee in 1946, replacing W. Leslie Miller of 
the Detroit bar. 

** Kupfer, Progress in the Amendment of Section 60a of the Bankruptcy Act, 13 Law & ConTemp. 
Pros. 624 (1948); Hanna, Preferences in Bankruptcy, 15 U. or Cut. L. Rev. 311 (1948); Ireton, A 
Proposal to Amend §60a of the Bankruptcy Act, A6, Corp. Reorc. & AM. BANKR. REV. 257, 287 (1947); 
McLaughlin, Defining a Preference in Bankruptcy, 60 Harv. L. Rev. 233 (1946); Kupfer and Livingston, 
Corn Exchange National Bank & Trust Co. v. Klauder Revisited: The Aftermath of Its Implications, 32 
Va. L. Rev. 910 (1946), 33 Va. L. Rev. 1 (1947). [Irvin I. Livingston, co-author of the last cited article, 
was not a member of the A. B. A. Committee. He is counsel for the Midwest Conference of Accounts 
Receivable Companies.] See also, Livingston and Kearns, Commercial Financing and the Relation be- 
tween Secured and Unsecured Creditors in Bankruptcy, 13 Law & Contemp. Pros. 609 (1948) [Mr. 
Kearns is counsel for the First National Bank of Chicago]. 

*° It is arguable that in the ordinary transaction involving a trust receipt or a conditional sale there is no 
“transfer” from the debtor to the conditional vendor within the meaning of the Bankruptcy Act, hence no 
possibility of invalidation under §60. Bailey v. Baker Ice Machine Co., 239 U. S. 268 (1915), held that a 
conditional sale tothe debtor did not constitute such a transfer, but the definition of “transfer” [now con- 
tained in §1(30) of the Bankruptcy Act] has since been amended to include “every ... mode . . . of fixing 
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of goods—the borrower is empowered to sell from stock in ordinary course of trade 
and the purchaser in ordinary course takes title which is good against the secured 
lender. Under a “literal interpretation” of Section 60, such a security device could 
never be “so far perfected that no bona fide purchaser from the debtor . . . could 
thereafter have acquired any rights in the property so transferred superior to the 
rights of the transferee therein.”*” Second, there was the matter of security devices 
which by state law are required to be recorded before they are good against bona 
fide purchasers and/or creditors. Since it is not practicable to close all loans on the 
courthouse steps, there must invariably be some delay between the time of the loan 
and the time of recording the security. Under a “literal interpretation” of Section 
60 all such transfers of security would be “deemed to have been made” at the time 
of recording, and would thus become transfers for antecedent debts because of un- 
avoidable delay in recording. Third, there are certain types of liens which are by 
statute given priority over other liens.*’ Under a “literal interpretation” of Section 
60, no security device could ever be so far perfected that a creditor acquiring one of 
these liens with statutory priority could not acquire rights in the debtor’s property 
superior to those of the creditor with the secured claim.” 

The A.B.A. bill to eliminate these possibilities was introduced in Congress in 
1947 and was kept continuously before Congress for three years thereafter.“* But 
Professor McLaughlin found himself in disagreement with the other members of the 


a lien upon property, or upon an interest therein.” 52 Srar. 842 (1938). Professor Hanna has suggested 
at various times and with various degrees of conviction that conditional sales are not “transfers” and that 
trust receipts and factors’ liens are “statutory liens” within the meaning of §67b and exempted thereby from 
the application of §60. Hanna, Some Unsolved Problems Under Section 60A of the Bankruptcy Act, 
43 Cor. L. Rev. 58, 67-69 (1943); Hanna, Foreword to Koessler, Assignment of Accounts Receivable, 
33 Cauir. L. Rev. 40, 44 (1945); Hanna, Preferences in Bankruptcy, 15 U. or Cut. L. Rev. 311, 317-320 
(1948); Hanna, Preference as Affected by Section 60c and Section 67b of the Bankruptcy Law, 25 Wasu. 
L. Rev. 1, 12-15 (1950). 

“° Such an interpretation of §60a was rejected by Referee Paul R. Kach in an opinion approving a 
compromise between a trust receipt holder and the trustee ia bankruptcy. In re Wallace, Bkcy No. 9974 
(D. Md. 1948). Referee Kach thought that “any possible application of Section 60a is avoided . . . in 
this case by two principal considerations, viz.: (1) The existence of a valid recording {pursuant to the 
Uniform Trust Receipts Act] of which all persons are charged with notice, giving warning of the 
possible presence of merchandise not owned by the [debtor], however free his premises might be of 
physical evidence of such ownership and even though he be making continued sales therefrom... . (2) 
The clearly disclosed legislative intent of the Uniform Trust Receipts Act is to give those persons who 
comply therewith priority against all but an actual bona fide purchaser. These two purposes are accom- 
plished—and can only be accomplished—by according [the entruster] priority over a subsequent bank- 
ruptcy trustee of [the debtor].” 

“: E.g., the priority lien given to persons injured by automobiles under S. C. Cope ANN. §8792 (1942). 

“* Three students of this problem were so titillated by this parade of horribles that they concluded 
that the “logical implications” of the Klauder decision foreshadowed the probability of headlines in the 
Wall Street Journal proclaiming: “Supreme Court Voids All Security Devices as Bankruptcy Preferences.” 
Keeffe, Kelly and Lewis, Sick Sixty: A Proposed Revision of Section 60a of the Bankruptcy Act, 33 
Corn. L. Q. 99 (1947). Others were not similarly impressed. See Oglebay, Proposed Revision of Section 
60a of the Bankruptcy Act: Step Backward, 51 Com. L. J. 263 (1946); Martin, Substantive Regulation 
of Security Devices Under the Bankruptcy Power, 48 Cor. L. Rev. 62 (1948); Moore and Tone, Proposed 
Bankruptcy Amendments: Improvement or Retrogression?, 57 Yace L. J. 683 (1948); Comment, 57 YALE 
L. J. 828 (1948). 

“3H. R. 2412 and S. 826, 80th Cong., 1st Sess. (1947); H. R. 272 and S. 88, 81st Cong., rst Sess. 


(1949). 
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A.B.A. committee on one point—he wanted to add to the Bankruptcy Act a provision 
that an assignment of accounts receivable would not be valid against the bankruptcy 
trustee unless notice of the assignment was filed in the office of the clerk of the 
appropriate federal judicial district or unless an applicable state notice-filing statute 
had been complied with. Accordingly, he drafted a bill which incorporated this re- 
quirement, in addition to the amendment of Section 60, and this bill was endorsed by 
the National Bankruptcy Conference and introduced in Congress shortly after intro- 
duction of the A.B.A. bill.“ 

Hearings were held on these competing bills in 1948 and again in 1949.“° In 
these hearings, proponents of amendment of Section 60 did not attempt to lead the 
members of the Congressional Committee through the intricacies of their fears about 
security transactions whose recording was unavoidably delayed*® or about the threat 
of liens with special statutory priority—they concentrated on the argument that 
Section 60 would invalidate all known forms of inventory financing.“ The A.B.A. 
bill was supported and Professor MacLachlan’s** filing provision for assignments 
of accounts receivable was opposed by the American Finance Conference, repre- 
senting some 350 sales finance companies,*® the National Conference of Commercial 
Receivable Companies, Inc.,°° the American Bankers Association,”’ the Midwest 
Conference of Accounts Receivable Companies,® the New York Factors’ Legisla- 
tive Committee,” several state associations of bankers and finance companies, and 
various individual banks and finance companies. The National Association of 
Credit Men, representing mostly unsecured creditors, approved the proposed amend- 
ment to Section 60 on condition that it be accompanied by passage of a federal filing 


**H. R. 5834, 80th Cong., 2d Sess. (1948); H. R. 2691, 81st Cong., 1st Sess. (1949). 

“° Hearings before a Subcommittee of the House Committee on the Judiciary on H. R. 2412 and H. R. 
5834, 80th Cong., 2d Sess. (1948) (hereinafter cited as 1948 Hearings); Hearings before a Subcommittee 
of the House Committee on the Judiciary on H. R. 272 and H. R. 2691, 81st Cong., 1st Sess. (1949) 
(hereinafter cited as 1949 Hearings). The record of 1948 hearings before a Subcommittee of the 
Senate Judiciary Committee on S. 826 has not been printed. 

“* There is a brief reference to this problem in a written statement submitted by the American Bar 
Association. 1948 Hearings, supra, at 16. 

“7Some apprehension about other federal courts following the Vardaman decision on assignment of 
accounts receivable under the “Massachusetts rule” was also expressed, although by this time every 
state following that rule as to assignment of contract rights generally had adopted a statute prescribing 
a different rule for assignment of accounts receivable. Thus a written statement submitted by the A. B. A., 
after discussing Vardaman, concludes that “there is always the hazard of similar holdings as long as 
section 60a remains in its present form” (1948 Hearings, supra, at 17); a statement submitted by Benja- 
min Wham, Chairman of the ABA Section of Corporation, Banking and Mercantile Law, notes that a 
view contrary to Vardaman was taken in the Rosen case, but states “there are eight judicial circuits 
still to be heard from” (1948 Hearings, supra, at 148); and Milton P. Kupfer testified about “this conflict 
of authority between two circuits with 8 out of the ro circuits still to be heard from” (1949 Hearings, 
supra, at 11). 

“*In 1948 Professor McLaughlin became Professor MacLachlan by order of a Massachusetts court, 
“correcting an error made in Scotland about 1835." 2 HANNA AND MacLAcHLan, Cases on CreEpIToRS’ 
RicuTs viii n. 2 (4th ed. 1948). 

“° 1948 Hearings, supra note 45, at 22, 68-71; 1949 Hearings, supra note 45, at 39-41, 154-155. 

°° 1948 Hearings, supra note 45, at 22, 34. 

*! 1948 Hearings, supra note 45, at 81, 150; 1949 Hearings, supra note 45, at 132. 

®2 1948 Hearings, supra, at 116-121. 

5 1948 Hearings, supra, at 103-109; 1949 Hearings, supra, at 61-70. 
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requirement for assignments of accounts receivable.** The Commercial Law League, 


also representing unsecured creditors, opposed both the A. B. A. bill and the Bank- 
ruptcy Conference bill®*—its spokesman at the 1948 hearings proposed that, if amend- 
ment of Section 60 be deemed necessary to protect inventory financing arrangements 
and security devices whose recording was delayed, it could be accomplished by 
addition of a two-sentence proviso to Section 60a. Borrowers were not represented 
in the hearings, but a number of the witnesses who appeared before the Committee 
testified that their chief concern about the threat to inventory financing arrangements 
posed by Section 60 was that it tended to clog the type of financing most commonly 
employed by small businessmen.”* 

The A. B. A. bill passed the Senate twice,°* but the House Committee substituted 
a compromise bill®® which was essentially the bill drafted by Professor MacLachlan 


°* 1948 Hearings, supra, at 47, 71-75, 97-103; 1949 Hearings, supra, at 83-98, 136. 

®5 1948 Hearings, supra, at 61-68; 1949 Hearings, supra, at 129-131. 

°° “Provided, however, That whereby or under the terms of a transfer the creditor retains or reserves 
title to the property transferred, or obtains a security interest therein, and the debtor is given or retains 
possesssion of the property with power to sell the same in the ordinary course of his business, such 
transfer, if valid under applicable Federal or State law against all persons except a bona fide purchaser 
in the ordinary course of business and if made for or on account of a new and contemporaneous con- 
sideration shall, to the extent of such consideration, be deemed to have been made at the time when 
it was actually made: And provided further, That where a transfer is required to be recorded by Federal 
or State law and is so recorded within the period fixed in such law, or within 30 days after the transfer 
was actually made, whichever first expires, or, if no period is fixed in such law, within 30 days after 
the transfer was actually made, then, in any such case, the transfer shall be deemed to have been made 
at the time when it was actually made.” Statement of Jacob I. Weinstein, 1948 Hearings, supra, at 68. 

In the 1949 hearings, additional proposals for brief amendments to §60 to eliminate fears about 
inventory financing arrangements and the threat of liens with statutory priority were proffered: 

“For the purposes of subdivisions a and b of this section, a transfer shall be deemed to have been 
made at the time when it became so far perfected, wherever ihe nature of the transfer permits, that no 
bona fide purchaser from the debtor and no creditor could thereafter have acquired any rights in the 
property so transferred superior to the rights of the transferee therein. . . .” Statement of Professor James 
W. Moore, Yale University, 1949 Hearings, supra, at 124. 

“For the purposes of subdivisions a and b of this section, a transfer shall be deemed to have been 
made at the time when it became so far perfected that no bona fide purchaser from the debtor and no 
creditor against whom the transfer could have been perfected could thereafter have acquired any 
rights... ."’ Statement of Vern Countryman, 1949 Hearings, supra, at 134. 

®? Testimony of John W. Kearns, counsel for First National Bank of Chicago, 1948 Hearings, supra, 
at 53-54, 1949 Hearings, supra, at 79; testimony of Professor John Hanna, 1948 Hearings, supra, at 125; 
testimony of Clarence O. Holten, counsel for Minnesota Association of Sales Finance Companies, 1948 
Hearings, supra, at 77, 1949 Hearings, supra, at 41-42; testimony of Thomas W. Rogers, Executive Vice- 
President, American Finance Conference, 1948 Hearings, supra, at 71, 1949 Hearings, supra, at 40. 
Similar concern was expressed in statements submitted by the American Bar Association, 1948 Hearings, 
supra, at 16, 1949 Hearings, supra, at 142. 

®8S. 826 passed the Senate in 1948. 94 Conc. Rec. 7708 (1948). S. 88 passed the Senate in 1949. 
95 Cong. Rec. 10419 (July 26, 1949). Committee reports on both bills informed the Senate that “the 
present language of the Act tends to impede and choke the flow of credit, principally to small business 
men, at a time when it should be promoted.” The reports also advised that, ‘Although the Third 
Circuit . . . in the later case of ... Rosen .. . expresses its disagreement with the theory of the Vardaman 
case, the law thus remains in conflict, and there are eight judicial circuits out of the ten which have 
not ruled on this question.” §. Rep. No. 1514, 80th Cong., 2d Sess. 1-2 (1948); S. Rep. No. 72, 81st 
Cong., 1st Sess. 1-3 (1949). 

°° H. R. 5933, 81st Cong., 1st Sess. (1949). The House Committee also reported that ‘The present 
language of the Act tends to impede and choke the flow of credit, principally to small business men,” and 
that after the Vardaman and Rosen decisions the law on assignments of accounts receivable “remains in 
conflict, and there are eight judicial circuits out of the ten which have not ruled on this question.” H. R. 


Rep. No. 1293, 81st Cong., 1st Sess. 4-5 (1949). 
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for the National Bankruptcy Conference with the filing requirement for assignments 
of accounts omitted. 

At this propitious stage of Congressional proceedings, the proponents of amend- 
ment of Section 60 acquired some support for their alarm about the future of in- 
ventory financing. A Referee in Bankruptcy held that a factor’s lien, under which 
the lienor was empowered to sell to purchasers in ordinary course of trade, was 
imperfectible under Section 60 and therefore a transfer for an antecedent debt,*! and 
a federal district court in the Harvey case reached the same conclusion about a trust 
receipt.*? Shortly thereafter the compromise bill passed the House. After the 
Chairman of the Senate Judiciary Committee had called the Senate’s attention to the 
Harvey decision, the Senate accepted the House substitute** and the compromise bill 
became Public Law 461. 

Mr. Walter D. Malcolm, counsel for the First National Bank of Boston, testified 
in support of the Bankruptcy Conference bill with the federal filing requirement 
deleted, but admitted that he encountered some difficulty in determining how one 
paragraph [now paragraph (6) of Section 60a] affected the provisions of a previous 
paragraph [now paragraph (2) of Section 60a]: “I am free to confess that in this 
type of problem, I can go so far in a reasoning process, and then I reach what appears 
to be a completely blank wall. My mind will not bear it any further, and I cannot 


analyze what will happen in this situation, and I am not sure what is going to happen 
now.” 

*° Professor MacLachlan testified before the House Committee that it would be better to have the 
amendment of §60 without a filing requirement than to have no amendment at all. 1949 Hearings, supra, 
note 45, at 56, 60. This position was later endorsed by a majority of the National Bankruptcy Confer- 
ence. See MacLachlan, Preference Redefined, 63 Harv. L. Rev. 1390, 1396 (1950). 

** Decisions of Referee Paul R. Kach in In re Baltimore Casting Corp., Bkcy No. 10,004 (D. Md. 
1949) and In re Liberty Motors and Engineering Corp., Bkcy No. 10,012 (D. Md. 1949). In both of 
these cases the factor’s lien agreements were recorded as required by the Maryland Factor’s Lien Act. 
In each case Referee Kach noted that his opinion in In re Wallace, supra, note 40, “‘stated more fully 
some of the contentions that can be made against [the] decision in this case.” 

*? In re Harvey Distributing Co., 88 F. Supp. 466 (E. D. Va. 1950). On appeal from this decision, 
the Court of Appeals for the Fourth Circuit vacated the District Court’s order and remanded the case 
for consideration of the applicability of the 1950 amendment to §60. On October 26, 1950, the District 
Court concluded that the 1950 amendment was inapplicable. Letter from John O. Herrman, counsel for 
the trustee in bankruptcy, Nov. 3, 1950. 

*8 96 Cong. Rec. 1510 (Feb. 6, 1950). 

** 96 Cong. Rec. 2693 (Mar. 7, 1950). 

*® Pub. Law 461, 81st Cong., 2d Sess. (1950). 

** 1949 Hearings, supra note 45, at 116. Compare the statement of Alfred Heuston, counsel for 
Bankers Trust Company and The New York Trust Company: “People say, ‘What are you fellows doing? 
You are making it so hard that every time I have to look in section 60 of the Bankruptcy Act, it will 
take me 2 days to figure out what this language means... .’ But I think there is nothing for you to 
do now except to follow this terribly complicated thing that we have and go ahead with it... . If H. R. 
272 or... H. R. 2691 is to be adopted, great care should be taken in writing the committee report, 
because the bills are made up of combinations of exceedingly complicated and difficult provisions which 
the average practitioner, who rarely has to consider section 60 problems, will have to struggle over 
prayerfully. He should have all the help which a report can give him in his hours of travail.” 1949 
Hearings, supra, at 71, 78. No such committee report as Mr. Heuston had in mind was ever submitted. 
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I am equally free to confess to a similar reaction. But mine is not confined to any 
two of the paragraphs added to Section 60a by Public Law 461. In defense of Mr. 
Malcolm and of myself, let me set out the new Section 60a in full: 


a. (1) A preference is a transfer, as defined in this Act, of any of the property of a 
debtor to or for the benefit of a creditor for or on account of an antecedent debt, made or 
suffered by such debtor while insolvent and within four months before the filing by or 
against him of the petition initiating a proceeding under this Act, the effect of which 
transfer will be to enable such creditor to obtain a greater percentage of his debt than some 
other creditor of the same class. 

(2) For the purposes of subdivisions a and b of this section, a transfer of property 
other than real property shall be deemed to have been made or suffered at the time when 
it became so far perfected that no subsequent lien upon such property obtainable by legal 
or equitable proceedings on a simple contract could become superior to the rights of the 
transferee. A transfer of real property shall be deemed to have been made or suffered 
when it became so far perfected that no subsequent bona fide purchase from the debtor 
could create rights in such property superior to the rights of the transferee. If any transfer 
of real property is not so perfected against a bona fide purchase, or if any transfer of other 
property is not so perfected against such liens by legal or equitable proceedings prior to the 
filing of a petition initiating a proceeding under this Act, it shall be deemed to have been 
made immediately before the filing of the petition. 

(3) The provisions of paragraph (2) shall apply whether or not there are or were 
creditors who might have obtained such liens upon the property other than real property 
transferred and whether or not there are or were persons who might have become bona 
fide purchasers of such real property. 

(4) A lien obtainable by legal or equitable proceedings upon a simple contract within 
the meaning of paragraph (2) is a lien arising in ordinary course of such proceedings upon 
the entry or docketing of a judgment or decree, or upon attachment, garnishment, execu- 
tion, or like process, whether before, upon, or after judgment or decree and whether before 
or upon levy. It does not include liens which under applicable law are given a special 
priority over other liens which are prior in time. 

(5) A lien obtainable by legal or equitable proceedings could become superior to the 
rights of a transferee or a purchase could create rights superior to the rights of a transferee 
within the meaning of paragraph (2), if such consequences would follow only from the 
lien or purchase itself, or from such lien or purchase followed by any step wholly within 
the control of the respective lien holder or purchaser, with or without the aid of ministerial 
action by public officials. Such a lien could not, however, become so superior and such a 
purchase could not create such superior rights for the purposes of paragraph (2) through 
any acts subsequent to the obtaining of such a lien or subsequent to such a purchase which 
require the agreement or concurrence of any third party or which require any further 
judicial action, or ruling. 

(6) The recognition of equitable liens where available means of perfecting legal liens 
have not been employed is hereby declared to be contrary to the policy of this section. 
If a transfer is for security and if (A) applicable law requires a signed and delivered 
writing, or a delivery of possession, or a filing or recording, or other like overt action as a 
condition to its full validity against third persons other than a buyer in the ordinary course 
of trade claiming through or under the transferor and (B) such overt action has not been 
taken, and (C) such transfer results in the acquisition of only an equitable lien, then 
such transfer is not perfected within the meaning of paragraph (2). Notwithstanding the 
first sentence of paragraph (2), it shall not suffice to perfect a transfer which creates an 
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equitable lien such as is described in the first sentence of paragraph (6), that it is made 
for a valuable consideration and that both parties intend to perfect it and that they take 
action sufficient to effect a transfer as against liens by legal or equitable proceedings on a 
simple contract: Provided, however, That where the debtor’s own interest is only equitable, 
he can perfect a transfer thereof by any means appropriate fully to transfer an interest of 
that character: And provided further, That nothing in paragraph (6) shall be construed 
to be contrary to the provisions of paragraph (7). 

(7) Any provisions of this subdivision a to the contrary notwithstanding if the ap- 
plicable law requires a transfer of property other than real property for or on account of a 
new and contemporaneous consideration to be perfected by recording, delivery, or other- 
wise, in order that no lien described in paragraph (2) could become superior to the rights 
of the transferee therein, or if the applicable law requires a transfer of real property for 
such a consideration to be so perfected in order that no bona fide purchase from the debtor 
could create rights in such property superior to the rights of the transferee, the time of 
transfer shall be determined by the following rules: 

I. Where (A) the applicable law specifies a stated period of time of not more 
than twenty-one days after the transfer within which recording, delivery, or some 
other act is required, and compliance therewith is had within such stated period 
of time; or where (B) the applicable law specifies no such stated period of time 
or where such stated period of time is more than twenty-one days, and compliance 
therewith is had within twenty-one days after the transfer, the transfer shall be 
deemed to be made or suffered at the time of the transfer. 

II. Where compliance with the law applicable to the transfer is not had in accord- 
ance with the provisions of subparagraph I, the transfer shall be deemed to be 
made or suffered at the time of compliance therewith, and if such compliance is 
not had prior to the filing of the petition initiating a proceeding under this Act, 
such transfer shall be deemed to have been made or suffered immediately before 
the filing of such petition. 

(8) If no such requirement of applicable law specified in paragraph (7) exists, a 
transfer wholly or in part, for or on account of a new and contemporaneous consideration 
shall, to the extent of such consideration and interest thereon and the other obligations 
of the transferor connected therewith, be deemed to be made or suffered at the time of the 
transfer. A transfer to secure a future loan, if such a loan is actually made, or a transfer 
which becomes security for a future loan, shall have the same effect as a transfer for or on 
account of a new and contemporaneous consideration.®* 


This is indeed a wondrously. complicated way of saying that transfers which are 
not made for or on account of antecedent debts shall not be treated as if they were 
so made simply because of unavoidable delay in recording or because a subsequent 
purchaser in ordinary course of trade or lien creditor with special statutory priority 


** Public Law 461 does not alter the Chandler Act perfection clause in §3b; once again there may be 
some preferential transfers which constitute acts of bankruptcy but which cannot be avoided by the 
bankruptcy trustee. Public Law 461 does amend the “strong-arm” clause of §70c, which formerly gave 
the bankruptcy trustee the status of a lien creditor as to all property of the bankrupt in the custody of 
the bankruptcy court, so that the trustee now enjoys this status as to all property of the bankrupt “whether 
or not coming into the possession or control of the court.” The Bankruptcy Conference, whose bill 
initiated this amendment, explained that in view of the lien creditor test set up by the amendment 
to §60, this amendment to §70c merely effected a “conforming change.” 1948 Hearings, supra, 
at 49. But third parties who deal in good faith with property of the bankrupt which is not in the 
possession or control of the court may discover that the amendment does more than that. 
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would prevail over the transferee.®* But, despite its fearsome proportions, Mr. 
Malcolm and I and others interested in bankruptcy must try to fathom this new 
Section 60. More specifically, for the purposes of this symposium, I must attempt 
to fathom Section 60 as it will apply to security transactions as governed by the 
proposed Uniform Commercial Code.®® 

And the Secured Transactions Article of the Code is no model of simplicity 
either. It sets out a comprehensive scheme for the regulation of security interests 
created by contract in personal property. Its requirements are based, not upon the 
particular security device involved, but upon the nature of the property in which 
the security interest is taken and/or, in some instances, upon the nature of the trans- 
action in which the security interest arises. 

For the purposes of the Secured Transactions Article, property is classified either 
as one of a variety of intangibles or as “goods.”*° And a security interest”? in any 
such property which has not been perfected as required by the Code is subordinate 
to the interest of, among others, a creditor who acquires a lien on the property 
involved “by attachment, levy or the like” without knowledge of the security interest 
and before it is perfected.’” Under paragraph (2) of the new Section 60 of the 
Bankruptcy Act, a transfer of property other than real property—and the Code does 
not deal with real property—need no longer be perfected against bona fide purchasers, 
but it must be perfected against a “lien . . . obtainable by legal or equitable pro- 
ceedings on a simple contract.” This lien is further defined in paragraph (4) of 
Section 60a to mean a judgment lien or a lien of attachment, garnishment, exe- 


cution, or like process.”* This definition seems broad enough to encompass the 


*® The House and the Senate Committee reports both list three “objectives” of the amendment to §60 
which are taken directly from a statement submitted in House Committee hearings by the American 
Bar Association: 

“(A) To retain unimpaired the basic object of the 1938 amendment, which eliminated the ‘relation 
back’ doctrine of Sexton v. Kessler and the ‘pocket lien’ doctrine of Carey v. Donohue. ... [See text 
accompanying notes 11 and 14, supra.} 

“(B) To eliminate the evil of allowing a trustee in bankruptcy to take the position of a potential and 
artificial bona fide purchaser, and to restore him to the position of a lien creditor, in harmony with his 
functions under the Bankruptcy Act; and 

“(C) In effectuation of said policy, to provide that no transfer made in good faith, for a new present 
consideration, shall constitute a preference to the extent of such consideration actually advanced, if the 
provisions of applicable State law governing the perfection of such transfer are complied with, with an 
appropriately rigid time limitation (21 days) for such perfection if such limitation is not itself prescribed 
by the applicable State law.” H.R. Rep. No. 1293, 81st Cong., 1st Sess. 6 (1949); SEN. Rep. No. 72, 81st 
Cong., 1st Sess. 3 (1949). 

®?UniroRM CoMMERCIAL Cope, ProposeD FinaL Drarr (Text and Comments Edition, Spring 
1950), as revised September, 1950. 

7 “Goods” are defined in §9-105(f) to include “all things which are movable at the time the 
security interest attaches except money, documents of title, instruments, accounts, chattel paper, contract 
rights and other things in action.” 

1 In the Spring, 1950, edition of the Code, §9-105(h) of the Secured Transaction Article provides: 
“ ‘Security interest’ means an interest in property taken or retained by contract to secure payment or other 
performance of an obligation.” The September, 1950, revision of the Secured Transactions Article omits 
this definition, but I am advised that it is to be included in the general definitions of Article 1. 

** §9-301. 

7 The last sentence of paragraph (4) adequately disposes of the threat of judicial liens with special 
statutory priority. 
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sort of lien creditor contemplated by the draftsmen of the Code, so that any security 
interest which is not perfected as required by the Code will not be treated as 
perfected in bankruptcy. And one of the few matters which are perfectly clear under 
the new Section 60 is that in bankruptcy there need not actually be such a lien- 
holder—vulnerability to a hypothetical lienholder is enough. Codifying a proposi- 
tion which was never in doubt under the perfection clause of the Chandler Act, 
paragraph (3) of Section 60 provides that the perfection clause shall apply “whether 
or not there are or were creditors who might have obtained such liens.” 

What seems clear so far may become slightly cloudy upon a reading of para- 
graph (5) of Section 60, which provides that the new perfection clause does not 
include liens which otherwise fit the description contained in Section 60 if such 
liens will prevail over prior transfers only after the doing of some act which requires 
“the agreement or concurrence of any third party” or “any further judicial action, 
or ruling.” If the perfection clause, in its application to personal property, still spoke 
in terms of vulnerability to subsequent purchasers, this paragraph would be compre- 
hensible as a measure to overrule the Vardaman decision, and at one stage in the 
Congressional hearings Professor MacLachlan so explained it."* But Vardaman had 
been twice overruled already—once by the adoption of state statutes eliminating the 
“Massachusetts rule” on which it was based, and again by removal of the bona fide 
purchaser test from the perfection clause in paragraph (2) of Section 60. Paragraph 
(5) is, therefore, unnecessary for that purpose. At different stages in the Congres- 
sional hearings, however, Professor MacLachlan and others explained that para- 
graph (5) was added because he had found four cases “in which the holder of a lien 
by legal proceedings can better his position by actions subsequent to acquiring his 
lien.”"> Two of these cases are from Tennessee,”® and they indicate that the lien of 
execution levy on land “may be lost, as against an intermediate innocent purchaser, 
by failure to file the papers . . . for [a judicial order of] condemnation in a reason- 
able time,” and that “the proceedings of condemnation became a lis pendens from 
the date of such filing” as against one who buys the property after the condemna- 
tion papers are filed. Since the perfection clause of Section 60 deals only with the 
effectiveness of an execution lien on personal property as against a prior transfer, the 
relevance of these cases is not apparent. The third case is from Kentucky,’’ and 
reveals that under a statute of that state an execution lien on realty is not good as 


7 After reading to the Committee from H. R. 2691 the language which is now paragraph (5) of §60, 
Professor MacLachlan said: “In other words, the Vardaman case is not going to be followed under 2691. 
The Vardaman case said that if the hypothetical purchaser could get a payment, or hypothetically get a 
novation, or hypothetically ride with any of the ‘four horsemen’ under section 173 of the Restatement 
of Contracts . . . then he could prevail, and therefore the trustee in bankruptcy could prevail.... [T]o 
allow the rights of the trustee to depend upon what some hypothetical person could hypothetically do 
after he has acquired his desired status is fantastic, and that is what has aroused the business world, and 
that is why you have had all of this hullabaloo for amendment of section 60.” 1949 Hearings, supra 
note 45, at 54. 

™ 1949 Hearings, supra, at 46; 1948 Hearings, supra note 45, at 19, 49. 

*® Mann v. Roberts, 79 Tenn. 57 (1883); Hammock v. Qualls, 139 Tenn. 388 (1917). 

™ Donocher v. Tafferty, 147 Ky. 337 (1912). 
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against a subsequent purchaser or encumbrancer unless a statutory notice of the 
execution is filed in the office of the court clerk. Even if this statute applied to 
personal property, which it does not, and even if the filing of the notice had anything 
to do with the lienholder’s rights as against a prior transfer, which it does not, para- 
graph (5) of Section 60 would not exclude this lien from the operation of paragraph 
(2), since it does not exclude liens which are made to prevail over prior transfers by 
the lienholder following “any step wholly within the control of the lien holder . . . , 
with or without the aid of ministerial action by public officials.” The fourth case is 
a New York ruling” that all judgments which are propertly docketed against a 
debtor at the time he acquires realty become liens of equal rank on the realty 
acquired, regardless of the order of docketing or of the order in which executions 
were issued and levied. What this case has to do with paragraph (5) of Section 60 
I cannot imagine. Nor can I imagine any other case where paragraph (5) will 
affect the application of the perfection clause in paragraph (2) to transfers of per- 
sonal property. 

Thus far, then, it seems reasonably certain that any sort of security interest in 
personalty not perfected as required in the Commercial Code, and hence subordinate 
to the interest of a subsequent lien creditor, will be vulnerable to the bankruptcy 
trustee’s attack under Section 60. But there is more to the new Section 60, and its 
additional provisions must be considered in the light of the Code’s requirements for 
perfection of security interests. 

These requirements vary with the nature of the property involved. A security 
interest in instruments” or documents” can be perfected “only by the lender taking 
possession of the collateral,”*? and is perfected only from the time possession is 
taken,®* except that it is perfected for twenty-one days from the time it attaches** 
without possession in the lender if it arises “by reason of an agreement signed by the 
debtor under which the lender makes an advance, releases a perfected security in- 
terest or incurs a new obligation.” At the end of the twenty-one day period the 
security interest “becomes unperfected . . . unless . . . the collateral has come into 
possession of the lender.”** The scheme of the Code seems clear. The holder of a 


78 Hulbert v. Hulbert, 216 N. Y. 430 (1916). 

7 “Instrument” is defined in §9-105(f) to include negotiable instruments, securities of the sort covered 
by the Article on Investment Securities, “or any other writing which evidences a right to the payment of 
money and which is of a type whose transfer customarily requires delivery. ‘Instrument’ does not include 
chattel paper,” as to which see note 86 infra. 

*° Presumably this means “documents of title,” which are defined in §1-201(14) to include bills 
of lading, dock warrants, dock receipts, warehouse receipts and “‘any other document which in the current 
course of business or financing is treated as adequately evidencing that the person in possession of it is 
entitled to receive, hold and dispose of the document and the goods it covers. To be a document of 
title a document must purport to be issued by or addressed to a bailee and purport to cover identified 
goods in the bailee’s possession.” 

** §9-303(3). 

** §9-305(r). 

®* “A security interest cannot attach until an agreement is made that it attach and value is given 
and the debtor has an interest in the collateral. It attaches as soon as all of the events in the preceding 
sentence have taken place unless explicit agreement postpones the time of attaching.” §9-203. 

** §9-304(1) (a). 
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security interest in instruments or documents not arising out of the specified type of 
signed agreement can perfect his interest against lien creditors only by taking im- 
mediate possession; if the taking of possession is delayed, perfection will not “relate 
back” to cut off intervening liens. But the security holder whose interest does arise 
out of the proper sort of signed agreement is treated more favorably. He has twenty- 
one days within which to take possession and perfect his security interest against 
intervening and subsequent lienholders. This differentiation will not be observed 
in bankruptcy, if paragraph (7) of Section 60 means what it seems to say. 

That paragraph was born out of fears that the perfection clause of Section 60 as it 
previously read would be construed to invalidate any transfer for a contemporaneous 
loan not perfected at the very instant the loan was made. It would avoid this hazard 
by giving the lender twenty-one days to perfect his interest in all cases save those 
where state law specifies a “stated period of time” which is not more than twenty-one 
days. If the lender does perfect his interest within twenty-one days, or within 
the shorter period specified by state law, his transfer “shall be deemed to be made 
. .. at the time of the transfer.” Under subparagraph I(A) of paragraph (7) the 
twenty-one day period specified by the Code for perfecting security interests in 
instruments or documents arising out of the proper sort of signed agreement will 
be observed, since “the applicable law specifies a stated period of time of not more 
than twenty-one days after the transfer within which . . . delivery . . . is required.” 
But the holder of a security interest in instruments or documents not arising out of 
the specified type of signed agreement, who can perfect his interest against lien 
creditors under the Code only by taking immediate possession of the collateral, will 
also have twenty-one days to perfect his interest against the bankruptcy trustee. Sub- 
paragraph I(B) of paragraph (7) specifies such a twenty-one day perfection period to 
apply wherever “the applicable law specifies no such stated period of time or where 
such stated period of time is more than twenty-one days.” And here “the applicable 
law [the Code] specifies no . . . stated period of time.” Moreover, if the holder of 
the security interest does perfect his interest within twenty-one days, the perfection 
will, under Section 60, “relate back”—the transfer will be “deemed to be made... 
at the time of the transfer.” 

A security interest in goods* or chattel paper®® may also be perfected under the 
Code by delivery of possession to the lender, and is so perfected only from the time 
possession is taken,*’ except that where the interest in chattel paper arises out of a 
signed agreement under which the lender makes an advance, releases a perfected 
security interest or incurs a new obligation the lender again, as in the case of instru- 
ments or documents, has twenty-one days within which to take possession.** Here 


*5 See note 70, supra. 

*°“Chattel paper” is defined in §9-105(b) as “‘a writing of a type whose transfer in ordinary course 
of business requires delivery and which evidences a security interest in or lease of goods. If the writing 
is of a type whose transfer in ordinary course of business does not customarily require delivery, the right 
is an account or contract right,” as to which see note 89, infra. 

** §9-305(1). 

** §9-304(1)(a). 
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again, paragraph (7) of Section 60 would obliterate the distinction made by the 
Code. It would give all lenders twenty-one days within which to take possession and 
would “relate back” the perfection in all cases to the time of the original transfer. 

An alternative method of perfection for security interests in goods or chattel 
paper, and the exclusive method of perfection for security interests in accounts and 
contract rights®® is the filing of a financing statement containing the names and 
addresses of the debtor and the lender and a statement that the lender has or intends 
to acquire a security interest in described collateral. If the statement is filed before 
the security interest attaches, the interest is perfected from the time it attaches; other- 
wise the interest is perfected from the date of filing.** To this policy of promptness 
in filing, there is one exception. A security interest in chattel paper arising under 
a signed agreemnent under which the lender makes an advance, releases a perfected 
security or incurs a new obligation is perfected from the time it attaches if filing is 
accomplished within twenty-one days from the time it attaches.** Here again, para- 
graph (7) of Section 60 would in all cases allow the lender twenty-one days to file, 
with “relation back” to the original date of transfer. 

The Code also contains exceptions which relieve certain sorts of security interests 
of any perfection requirement. Two of these exceptions relate to purchase money 
security interests®* in certain kinds of goods. Neither possession in the lender nor 
filing is required to perfect such a security interest in farm equipment” having a 
purchase price not in excess of $2500, unless the equipment is a fixture or a licensed 
motor vehicle,®* nor in consumer goods,” unless they are fixtures or licensed motor 
vehicles.*? Since Section 60 of the Bankruptcy Act imposes no perfection require- 
ments of its own [see paragraph (8) |, such security interests should survive in bank- 
ruptcy without any perfecting action. 

The Code would change the law of many states as to assignments, not only of 
accounts receivable, but also of chattel paper and other contract rights. In this one 


8®«*Account’ means a right to payment for goods sold or leased or for services rendered which is 
not evidenced by an instrument or chattel papex. Any right to payment not yet earned by performance 
is a ‘contract right’ but a right to wages, salary or other compensation of an employee or a right repre- 
sented by a judgment or an instrument is neither a ‘contract right’ nor an ‘account.’" §9-106. 
°° §§9-302, 9-403. 
** §9-303(1). 
* §9-304(1)(b). 
°8“A security [interest] is a ‘purchase money security interest’ to the extent that it is 
(a) taken or retained by the seller.of the collateral to secure all or part of its price; or 
(b) taken by a person who by making advances or incurring an obligation gives value to enable 
the debtor to acquire the collateral if such value is in fact so used; or 
(c) taken by a person who for the purpose of enabling the debtor to pay for or acquire rights in 
collateral makes advances or incurs an obligation not more that ten days before or after the 
debtor receives the collateral even though the value given is not in fact used to pay the price.” 
§9-107. 
°* “Goods are . . . ‘equipment’ if they are used primarily in business (including farming...) .... 
Equipment does not include goods which at the time a security interest attaches are being held or pre- 
pared for sale or to be furnished under a contract of service.” §9-109(3). 
°5 9-302(c). 
°° “Goods are . . . ‘consumer goods’ if they are used for personal, family or household purposes.” 
$9-109(1). 
*” §9-302(d). 
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respect, the Secured Transactions Article goes beyond the field of security transactions 
and covers transfers either as security or by way of sale.°® “Validation” and book- 
marking statutes for assignments of accounts, and the “New York,” “Massachusetts,” 
and “English” rules for other assignments are to be replaced by the Code’s general 
requirement that all assignments be perfected by a form of notice-filing similar to that 
now required by statute in fifteen states for assignments of accounts receivable.” 
Until so filed, the assignment would not be perfected against a lien creditor! and 
hence would be subject to attack under Section 60, although here again paragraph 
(7) of Section 60 would in all cases award a twenty-one day filing period with 
“relation back.” But here again there are exceptions. Neither filing nor delivery 
of possession is necessary to perfect a further assignment by an assignee who 
“finances accounts, chattel paper or contract rights in the ordinary course of his 
business," nor an assignment “which either is not for the purpose of financing or 
does not alone or in conjunction with other assignments to the same assignee transfer 
a significant part of the outstanding accounts, chattel paper or contract rights of the 
assignor.”"°? The Official Comment on the Code informs us that the assignments 
exempted “are the isolated assignment and the further assignment by a financing 
agency” and these two exceptions are understandable enough. But what of the third 
exception specified in the Code but not mentioned in the Comment—the assignment 
which “is not for the purpose of financing”? Excluding the isolated assignment, 
which is covered separately, when is an assignment as security or by way of sale not 
“for the purpose of financing”? Perhaps an assignment of bad debts to a collection 
agency is an assignment for the purpose of salvage rather than for the purpose of 
financing, and perhaps it would be considered indelicate to treat an assignment of a 
doctor’s or lawyer’s accounts as an assignment for the purpose of financing, but 
beyond that I cannot go. Here again, however, any transaction which can be 
brought within the Code’s exceptions should survive in bankruptcy although no 
perfecting action has been taken. 

In addition to the exceptions which allow a twenty-one day delay in delivery or 
filing for security interests in instruments, documents, and chattel paper, and the 
exceptions which relieve assignments and certain types of purchase money security 
interests of any perfection requirement, the Code contains another exception which 
gives protection to all purchase money security interests against some, but not all, 
third parties even though required perfection is delayed. If the lender files such an 


*® §9-102. 

°° In the tase of chattel paper, if the assignment is for security, it could, in the alternative, be per- 
fected by delivery of possession of the paper to the assignee. §9-303(b). 

*°° Except for assignments of chattel paper for security where the security interest arises out of a 
signed agreement under which the lender makes an advance, releases a perfected security interest or incurs 
a new obligation. In such cases, the Code allows twenty-one days for perfection, either by delivery of 
possession or by filing. §9-304(1)(a)(b). 

202 §9-302(f). 

#°* §9-302(e). 
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interest before or within ten days after he “gave value,”’® his interest will prevail 
over an intervening transferee in bulk or lien creditor who becomes such between 
the time the security interest attached and the time of filing. But his interest will not 
prevail over an intervening secured lender’®* who becomes such without knowledge 
of the earlier interest and is first to perfect, nor will it prevail over a buyer “even 
though not a buyer in ordinary course of business” to the extent that the buyer re- 
ceives delivery of the collateral before he receives knowledge of the security interest 


and before it is perfected.’ 

If there were no more to Section 60 than has so far been considered here, the fact 
that the purchase money security interest is good against an intervening lien creditor 
would be enough to protect it against the bankruptcy trustee. But Section 60 also 
contains paragraph (6), which states a policy against, and prescribes a test to enable 
the trustee to avoid, “equitable liens.” Under this paragraph, 


If a transfer is for security and if (A) applicable law requires a signed and delivered 
writing, or a delivery of possession, or a filing or recording, or other like overt action as a 
condition of its validity against third persons other than a buyer in ordinary course of 
trade claiming through or under the transferor and (B) such overt action has not been 
taken, and (C) such transfer results in the acquisition of only an equitable lien, then such 
transfer is not perfected within the meaning of paragraph (2). Notwithstanding the 
first sentence of paragraph (2), it shall not suffice to perfect a transfer which creates an 
equitable lien such as is described in the first sentence of paragraph (6) that [the parties] 
. . . take action sufficient to effect a transfer as against liens by legal or equitable proceed- 
ings on a simple contract. 


This departure from the lien creditor test was drafted by Professor MacLachlan 
as an addition to the 1948 version of the Bankruptcy Conference bill after complaint 
was made that the lien creditor test would restore “the equitable lien, a most un- 
settling and vicious type of secret lien.”"°* Professor MacLachlan, in the course of 
explaining the reason for the addition, adverted to Sexton v. Kessler'™ as typifying 
the “trouble prior to the Chandler Act,” and added: 


In most jurisdictions, if a party has a valid equitable lien, no creditor obtaining by 
legal or equitable proceedings a lien on such property could acquire any rights in the 
property superior to the rights of the transferee. Therefore, the door is open through 
H. R. 272 to undoing the fruits of the Chandler Act. All the secured creditor with his 
secret lien has to do is to persuade the court to call it an equitable lien and he can pre- 
vail over the trustee, if the trustee is deprived of his right to require the transfer to be 


208 “Value” is defined in §9-108 as “satisfaction of or . . . security for a pre-existing claim” or “any 
consideration sufficient to support a simple contract.” 

1°¢In the terminology of the Code, a “secured lender” is a person having a “security interest,” which 
is created by contract, as distinguished from a “lien creditor” who acquires “‘a lien . . . by attachment, 
levy or the like.” §§$9-105(h), 9-301(3). 


*°8 §9-301(2). 
1¢ Statement of Jacob I. Weinstein, 1948 Hearings, supra note 45, at 66. See also Oglebay, Proposed 


Revision of Section 60a of the Bankruptcy Act: Step Backward, 21 J. N. A. Rer. BANKR. 54, 58-59 
(1947); Moore and Tone, Proposed Bankruptcy Amendments: Improvement or Retrogression?, 577 YALE 
L. J. 683, 697 (1948), reprinted in 1948 Hearings, supra, at 160-183; Comment, 57 Yare L. J. 828, 
837-840 (1948). 

197 See text accompanying note 14, supra. 
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perfected against bona fide purchasers... . At first it seemed an unavoidable evil, by 
reason of the difficulties of drafting a provision to invalidate equitable liens without 
preserving the bona fide purchaser test of the Chandler Act. We now believe the 
difficulties of drafting have been mastered. . . .1°8 


Does the interest which the Code gives to a purchase money lender who delays 
filing for ten days fall within the prohibition of paragraph (6)? Clearly, it fits two 
of the specifications contained in that paragraph. It is a transfer for security (A) 
for which the Code requires either delivery or filing “as a condition to its validity 
against third persons other than a buyer in ordinary course of trade” and (B) action 
sufficient to perfect it against all such persons has not been taken. But does it fit 
the third specification—is it “only an equitable lien”? What is an equitable lien”? 
Is the term confined to those “judge-made” liens which cannot be classified as com- 
mon law possessory liens? Does it include consensual liens which a statute, like the 
Code in this instance, gives some but not full protection against third persons even 
though not accompanied by possession or filing? Does it extend to liens created 
by statute “the enforcement of which often comes within the equity jurisdiction” ??” 
Or, in view of the draftsman’s concern with “secret liens,” should the term be 
construed to apply to all “security interests based neither on possession nor on 
public record”?""° As Mr. Justice Erle remarked nearly a century ago, “the words 
‘equitable lien’ are intensely undefined,”""* and the draftsman of paragraph (6) of 
Section 60 was content to leave them that way. True, there is a reference in the 
third sentence of the paragraph to “an equitable lien such as is described in the first 
sentence.” But the first sentence merely states a policy against “recognition of equi- 
table liens where available means of perfecting legal liens have not been employed.” 
A description which merely sets the undefined “equitable lien” in juxtaposition with 
a similarly undefined “legal lien” advances us nowhere. 

I get no help on this problem from Professor MacLachlan’s recent explanation of 
the meaning of paragraph (6) : “Where a delivery, a recording, or the like is required 
by applicable law for the full validity of such a transfer against third persons other 
than a buyer in the ordinary course of trade, claiming through or under the trans- 

2°8 1949 Hearings, supra note 45, at 47. The American Bar Association advised the House Committee 
that one of the purposes of its bill was “to retain unimpaired the basic object of the 1938 amendment, 
which eliminated the ‘relation back’ doctrine of Sexton v. Kessler... .” 1948 Hearings, supra note 45, 
at 18; 1949 Hearings, supra, at 139. And both the House and the Senate Committee borrowed this 
quoted language in their reports to state one of the “objectives” of the 1950 amendment. See note 68, 
supra. Professor Hanna did not approve of this policy against equitable liens for three reasons: (1) Such 
liens are not always “secret liens”—other creditors sometimes learn of them. (2) It is not the business 
of Congress “to attempt to alter state rules of property and contract in order to enlarge the interests of 
unsecured creditors.” (3) “Since the bankruptcy court is a court of equity, the position of Congress in 
announcing a policy determination hostile to equitable liens is somewhat anomalous.” Hanna, Preferences 
as Affected by Section 60c and Section 67b of the Bankruptcy Law, 25 Wasu. L. Rev. 1, 3-5 (1950). 

209 4 Pomeroy, Equity JuRIspRUDENCE 784 (5th ed. 1941). Liens “created or recognized” by 
statute “in favor of employees, contractors, mechanics, landlords, or other classes of persons” are exempted 


from §60 of the Bankruptcy Act by §67b. 
° Britton, Equitable Liens—A Tentative Analysis of the Problem, 8 N. C. L. Rev. 388, 396 (1930). 


™1 Brunsdon v. Allard, 2 El. & El. 19, 27, 121 Eng. Rep. 8 (Q. B. 1859). 
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feror, and where such overt action has not been taken, such a transfer is regarded as 
not perfected, whether or not it gives rise to an ‘equitable lien.’”"?* He drafted the 
paragraph and he should know what he meant to say, but I cannot imagine how 
he disposes of the phrase, “and (C) such transfer results in the acquisition of only 
an equitable lien,” nor can I imagine how a court is to be persuaded to dispose of it. 
About all that I can conclude, therefore, as to the fate in bankruptcy of a purchase 
money security interest whose filing is delayed is that if the bankruptcy trustee can 
persuade the court to call the interest as defined in the Code an equitable lien it will 
be invalidated under paragraph (6) of Section 60."* 

Similar hazards under the “equitable lien” paragraph of Section 60 seem to 
confront any sort of security interest under the Code in several other types of prop- 
erty. Although such an interest in chattel paper can be perfected against lien 
creditors either by delivery of possession or filing—and in some cases may be per- 
fected for twenty-one days before either sort of action is taken''*—a subsequent 
assigneee for value who obtains delivery of the paper will prevail over an earlier 
assignee if he obtains delivery before he has notice of the earlier assignment and 
before the earlier interest was perfected by filing. And the subsequent assignee for 
value will also prevail, even though the earlier interest has been perfected by filing, 
if “the chattel paper has been created by the sale of inventory subject to a security 
interest and if in the ordinary course of his business the assignee buys the chattel 
paper or makes an advance on its security and . . . obtains delivery of the paper” 
before he learns of the earlier interest.’* Although a security interest in negotiable 
instruments, investment securities, or negotiable documents can, in certain circum- 
stances, be perfected against lien creditors for twenty-one days without delivery of 
possession,’'® a holder in due course of the instrument, a bona fide purchaser of the 
investment security, or a “holder to whom a negotiable document has been duly 
negotiated” will prevail over the earlier security interest.1'7 Although a secured 

122 MacLachlan, Preference Redefined, 63 Harv. L. Rev. 1390, 1394 (1950). 

*18 My colleague, Professor Donnelly, has pointed out to me that more obscure terminology in the 
first proviso to paragraph (6) creates additional difficulty. According to that proviso, “where the 
debtor's interest is only equitable, he can perfect a transfer thereof by any means appropriate fully 
to transfer an interest of that character.” Certainly, the debtor’s interest as beneficiary of a trust is 
“only equitable.” Is his “equity of redemption” in property in which he has already given one security 
interest also “only equitable”? However this question may be answered, what is meant by “any means 
appropriate fully to transfer an interest of that character”? The context in which the proviso occurs 
suggests that the reference is to any means sufficient to effect the transfer as between transferor and 
transferee. If so, does this proviso mean that one who takes a security interest in property held in trust 
for the debtor, or one who takes a second security interest in any property of the debtor, need take no 
steps to perfect his interest against third parties? This result may be avoided by invoking the second 
proviso of paragraph (6), which decrees that nothing in paragraph (6) shall be construed to be contrary 
to paragraph (7)—and paragraph (7) provides that failure to comply with applicable law for perfecting 
transfers of property for contemporaneous consideration against lien creditors will convert the transfer 
into one for antecedent debt. But if the second proviso to paragraph (6) so limits the first proviso, 
does the first proviso mean anything? 

114 See pp. 92-93, supra. 

115 §9-308. 

116 See pp. 90:92, supra. 

™7 §9-309. 
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lender who has possession of negotiable instruments or documents, or investment 
securities, or chattel paper may return such collateral to the debtor for a twenty-one 
day period without risk of his security interest being subordinated to lien creditors, ""® 
it will be subordinated to a second assignee for value of the chattel paper who obtains 
delivery of the paper without notice of the prior interest,’"® or to a holder in due 
course of the instrument or document or a bona fide purchaser of the investment 
securities.'*° In all of these cases the secured lender, by failing to take or retain 
possession of his collateral, has failed to take the action necessary to give his security 
interest “full validity against third persons other than a buyer in the ordinary course 
of trade” as required by paragraph (6) of Section 60. If, therefore, a court either 
concludes that his interest is “only an equitable lien” or agrees with Professor Mac- 
Lachlan that no such conclusion is necessary, the security interest will be lost in 
bankruptcy. 

The Code also makes provision for security interests in property brought into 
the state after the security interest was created. “The interest continues perfected for 
a period of four months if already perfected under the law of the jurisdiction in 
which it was last located. Thereafter the security interest continues perfected if 
within the four-month period it is or becomes perfected under this Article.” If 
protection in the manner required by the Code is not accomplished within four 
months, the security interest is subordinated to the interest of intervening lien 
creditors.'*! Is this not, then, a case where, in the language of paragraph (7) of 
Section 60, “applicable law requires a transfer . . . for or on account of a new and 
contemporaneous consideration to be perfected by recording, delivery, or otherwise, 
in order that no lien described in paragraph (2) could become superior to the rights 
of the transferee therein”? If it is, then it is also a case within subparagraph I(B) of 
paragraph (7) where the applicable law specifies a “stated period of time [which] 
is more than twenty-one days” after the transfer, in which event perfection must be 
accomplished within twenty-one days after the transfer or the transfer will be treated 
as one made for an antecedent debt. Obviously, this is to require the impossible in 
any case where the property involved is removed to another state or the secured 
lender learns of the removal more than twenty-one days after the security interest 
was created. It may be a sufficient answer to this interpretation of paragraph (7) 
to argue that its draftsmen obviously did not intend to require the impossible, but 
secured lenders cannot rest confidently on this assumption. The judges who decided 
the Vardaman'* and Harvey'™ cases were not influenced by such arguments. 

In view of the complicated intricacies of Section 60 in its present form, its appli- 
cation to security transactions, whether they are governed by the Secured Trans- 
actions Article of the Commercial Code or by existing laws which the Code would 

*3* §9-304(2). 23° §9-308. 


299 §9.309, 491 §9-103(2). 
193 Note 23 supra. 488 Note 62 supra. 
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replace,'** may lead to other less foreseeable and perhaps more amazing results in 
bankruptcy than have been indicated here. But enough has been indicated to 
demonstrate the necessity for correlating revision either of the Code or of Section 60 
of the Bankruptcy Act. And it is extremely unlikely that Congressional Committees 
which have labored for three sessions to produce the 1950 amendment to Section 60 
will be very receptive to immediate proposals for further amendment. Hence, as 
the draftsmen of the Code realize,’** the burden of accommodation now falls upon 
them. 

The time for such correlation, of course, was before enactment of the amendment 
to Section 60—both the amendment and the Code have been in process since 1945— 
but apparently no serious effort in that direction was ever made. Professor MacLach- 
lan tells us that in drafting the “equitable lien” provision of paragraph (6) of Section 
60 late in 1948 or early in 1949, “it was thought advisable to consult with the drafts- 
men of the Proposed Commercial Code” and that “Professor Llewellyn made help- 
ful suggestions, but expressed fear that such a provision might act harshly upon 
small businessmen acting without legal advice.”?** Without attempting to match 
that masterful understatement, I venture to suggest that businessmen of all sizes, 
with or without legal advice, may encounter some difficulty in attempting to ac- 
commodate their credit practices to a number of the new provisions of Section 60 of 


the Bankruptcy Act. 


12¢ Although this paper is confined to an analysis of the application of §60 to transactions covered 
by the Code, results similar to those pointed out here will ensue under existing laws. For instance, §8 
of the Pennsylvania chattel mortgage law [Pa. Stat. ANN. §940.8 (Supp. 1949)], which provides that 
the mortgage constitutes a lien good against third parties “when filed,” embodies a very different policy 
than does §8 of the Uniform Trust Receipts Act, which provides that the entruster’s security interest 
is valid against all creditors if he files notice of it within thirty days after delivery of the property to 
the debtor. But under paragraph (7) of §60 the secured lender will in both instances have twenty-one 
days to perfect his interest against the bankruptcy trustee. Again, under §9 of the Uniform Trust 
Receipts Act, even though the entruster files notice within thirty days, his interest in negotiable instru- 
ments and documents will be subordinated to a bona fide purchaser and his interest in goods will be 
subordinated to any bona fide purchaser, other than a transferee in bulk, who gives value and obtains 
delivery of the goods before filing. Hence, the trust receipt transaction may be in jeopardy under the 
“equitable lien” provision of paragraph (6) of §60. For other instances of confusion resulting from the 
application of new §60 to security transactions, under existing state law, see Coblens, Assignment of 
Accounts Receivable as Security—The Situation in Oregon, 29 Ort. L. Rev. 214 (1950). 

125 See TRANSCRIPT OF DiscUSSION OF THE UNIFORM CoMMERCIAL Cope, JoInT MEETING, THE AMERI- 
can Law INsTiITUTE AND THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE Laws, 232 
(May, 1950). 

18 MacLachlan, Preference Redefined, 63 Harv. L. REv. 1390, 1393 n. 12 (1950). 








FEDERAL ENACTMENT OF THE UNIFORM 
COMMERCIAL CODE 


Rosert BraucHEer* 


The Uniform Commercial Code in the Proposed Final Draft, Spring 1950, con- 
tains alternative Sections 1-105, one labelled “State Version,” one “Federal Version.” 
The latter is “intended for use when the Code is introduced in the Congress of the 
United States.” The Federal Version makes provisions for “federal territory” and 
for “interstate or foreign commerce.” 

“Federal territory” means “the District of Columbia and any territory or posses- 
sion of the United States not having its own legislature.” For the most part, the 
federal-territory provisions merely substitute “federal territory” wherever “this state” 
appears in the State Version. But the Articles on Secured Transactions and Bulk 
Transfers are omitted entirely from the Federal Version. Where some Articles are 
made applicable if “the transaction” occurs within a state, they are applicable instead 
if “the contract” occurs within federal territory. And the Articles on Commercial 


Paper and on Bank Deposits and Collections apply if the contract involves com- 
mercial paper which is “to be performed” within federal territory; no corresponding 
phrase appears in the State Version. No reason is given for these differences. 

The Federal Version also makes each Article, except those on Secured Transac- 
tions and Bulk Transfers, applicable “whenever any contract or transaction” within its 


terms 


is made or occurs after the effective date of this Act and the contract 
(a) is in or affects interstate or foreign commerce; . . . 


I am informed that the words “or affects” were stricken at the May 1950 meeting 
of the American Law Institute. In addition, there is a provision that 
(6) Whenever a contract, instrument, document, or security has points of contact 
with one or more nations in addition to the United States, its territories and possessions 
(a) the parties may agree that the law of any other nation having such a contract shall 
govern their rights and duties; and 
(b) in the absence of such agreement this Act governs. 


The discussion here is primarily directed at the provision for contracts in inter- 
state or foreign commerce. ‘ 


* A.B. 1936, Haverford College; LL.B. 1939, Harvard University. Professor of Law, Harvard Uni- 
versity. 
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I 


DesiRaBILITY OF FEDERAL LEGISLATION 


Uniformity of commercial law through federal action is not a new idea. In 
1842, in Swift v. Tyson,’ the Supreme Court held that in disputes between citizens 
of different states the federal courts were free to decide questions in the law of com- 
mercial paper without regard to the vagaries of the common-law decisions of state 
courts. On matters of local usage, said Mr. Justice Story, the rule was different, but 
The law respecting negotiable instruments may be truly declared in the language of Cicero, 
adopted by Lord Mansfield . . . to be in a great measure, not the law of a single country 
only, but of the commercial world. 


Unfortunately the doctrine of Swift v. Tyson, while it produced uniformity be- 
tween states, introduced lack of uniformity within states. New York adhered for 
nearly sixty years to the rule of commercial paper rejected by the Supreme Court 
in that case, until the rule was abolished by the Negotiable Instruments Law.? 
And state law was final if both parties were residents of the same state, or if the 
amount in controversy was too small to give the federal courts jurisdiction. More- 
over, when the state law became statutory, the doctrine of Swift v. Tyson gave way, 
and federal courts were bound to follow state decisions interpreting the statute.* 
Partly for these reasons, and partly because the doctrine had been extended too far 
beyond the bounds of commercial law, the Supreme Court abandoned the doctrine 
in 1938 in Erie Railroad v. Tompkins. 


Uniformity by act of Congress under the commerce power was also urged many 
years ago. In 1890 a bill was introduced in the House of Representatives “to regulate 
commerce among the several states, and to codify the law relating to bills of exchange 
and other commercial paper.”® The bill was referred to the Committee on the 
Judiciary, and seems not to have been reported out of committee. Also in 1890, 
Senator Turpie predicted® 


That the whole mass of merchantable paper known as negotiable by the law merchant, 
made at one place, negotiable at another, payable at another, transcending in its negotiation 
State lines, will be remitted to Congressional action, and with respect to its creation, its 
formation, its negotiation, with respect to all the rights and liabilities which may arise 
under it, the people, stunned with the eternal dissonance of conflicting decisions and judg- 
ments of forty-eight or fifty tribunals of last resort in the States upon the subject of inter- 
state negotiable paper, will require Congress to act therein. . . . 


In 1891 the Committee on Uniform State Laws of the American Bar Association 
considered, among other objections to the drive for uniformity, the suggestion that? 


216 Pet. 1 (U. S. 1842). 

? See Kelso & Co. v. Ellis, 224 N. Y. 528, 536, 121 N. E. 364, 366-67 (1918). 
* See, ¢.g., Burns Mortgage Co. v. Fried, 292 U. S. 487, 493-95 (1934). 

* 304 U. S. 64 (1938). 

'H. R. 6957, 51st Cong., rst Sess., 21 Conc. Rec. 1374 (1890). 

® 51 Conc. Rec. 2556-57 (1890). 

™14 A. B. A. Rep. 373-74 (1891). 
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the results of uniformity can be better and more permanently secured by national unifica- 
tion—by Congressional action, and, if necessary, by constitutional amendment—than by 
separate state action. That this method would have the acvantage of more complete 
uniformity and of permanency, if it were practicable, must be admitted. But the insuper- 
able difficulties in the way of positive national action, at present, are so apparent . . . that 
this alternative is really out of the question. 


The principal difficulty referred to was that federal legislation would trespass on 
the powers of the states. The Committee’s attention was directed primarily to 
marriage and divorce law, but it said that “the same difficulty lies in the path of 
national action in the other matters in question,” which included negotiable instru- 
ments. As applied to commerce among the several states, that statement was prob- 
ably too broad when it was made. Certainly it has little force today, when it 
can no longer be said that insurance is not commerce. The constitutional power 
of Congress to act on commercial law in interstate transactions is clear; it deserves 
no further discussion. 

Federal law today provides much of the framework within which the Code must 
operate. The Bank Collection Code came to grief because state law could not 
provide for the distribution of the assets of insolvent national banks.® Federal Re- 
serve Regulation J and the rules of the Federal Deposit Insurance Corporation are 
vital factors in bank collections.’° Forms of railroad bills of lading have been pre- 
scribed by the Interstate Commerce Commission; there is a Federal Bills of Lading 
Act, enacted in 1916, identical for the most part with the Uniform Bills of Lading 
Act.!?_ The law of security must take account of the Bankruptcy Act, which includes 
the substance of the Uniform Fraudulent Conveyance Act, adopted by only twenty 
states.'* The list of federal statutes could be extended almost indefinitely. 

Moreover, the 1891 report went on:"* 

And, in truth, if national action, at least by way of prohibitory amendments to the consti- 
tution, is finally found to be the true solution of the problem, what better preparation can 


be suggested than the concurrent action of the various State Commissions; and who more 
likely to see the necessity for national action, if it exists, than these very Commissions? 


The Commissioners on Uniform State Laws have now seen that necessity, and 
their Uniform Acts have prepared the way for federal enactment of the proposed 
Code. Their efforts have produced great progress toward uniformity. But progress 


* United States v. South-Eastern Underwriters Ass’n, 322 U. S. 533 (1944). 

® Jennings v. United States Fidelity & Guaranty Co., 294 U. S. 216 (1935). 

*°See Leary, Deferred Posting and Delayed Returns—The Current Check Collection Problem, 62 
Harv. L. Rev. 905 (1949). 

12In the Matter of Bills of Lading, 52 I.C.C. 671 (1919); Domestic Bill of Lading and Livestock 
Contract, 64 L.C.C. 357 (1921). 

1939 Star. 538 (1916), 49 U. S. C. §§81-124 (1946); see 4 Untrorm Laws ANN. (1922). 

** Bankruptcy Act Section 67d, 54 Star. 835 (1940), 11 U. S. C. §107d (1946); see 9 U. L. A. 163 
(Supp. 1949). 

44 See note 7, supra, at 374. 
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has been slow, and uniformity is by no means complete, as is shown by the accom- 
panying table.'® 


Number 
of Last 
Uniform Act States Promulgated Enacted Interval 


Negotiable Instruments Law....... 48 1897 1924 27 years 
Uniform Warehouse Receipts Act... . 48 1906 1945 39 years 
Uniform Sales Act................ 1906 1941 35 years 
Uniform Bills of Lading Act 1909 1947 38 years 
Uniform Stock Transfer Act. 1909 1947 38 years 
Uniform Conditional Sales Act 1918 1945 27 years 
Uniform Trust Receipts Act 1933 1949 16 years 


The table exaggerates somewhat the uniformity achieved, for it leaves out of 
account numerous amendments made in individual states. On the other hand, it 
does not include the statutes proposed by the American Bankers Association, which 
have been widely enacted.’* The Bank Collection Code was enacted by 19 states 
between 1929 and 1937; the Deferred Posting Statute was passed by at least 34 states 
during their 1949 legislative sessions. Bankers’ statutes of more limited scope have 
also had some success, including acts on Fictitious Payees, Payment of Stale Checks, 
Time Limit on Stop-Payment, and others. Other statutes not promoted by the 
Commissioners have varied more widely: for example, the Bulk Sales Acts passed in 
every state between 1899 and 1919, the statutes on assignment of accounts receivable, 
and the “factor’s lien” statutes passed in some twenty states between 1938 and 
1947.1? 

One of the weaknesses of uniform state legislation has been the difficulty of pre- 
serving uniformity in amendment. The best-drafted of laws cannot be expected to 
be eternal. Usages and attitudes change. Litigated cases raise unforeseen difficulties 
when there is only one court of last resort; when there are many, conflicts of inter- 
pretation arise. Professor Beutel reports such conflicts under some 75 sections of 
the Negotiable Instruments Law.’* But amendments decrease uniformity, at least 
temporarily, unless all the enacting states amend simultaneously. 

The problem is illustrated by amendments which the Commissioners recom- 
mended in 1922. They proposed to amend two sections of the Sales Act and three 
sections of the Warehouse Receipts Act to conform to the Bills of Lading Act. In 
the ensuing forty-five years, 18 of the 26 states which have enacted all three Acts 
have made some amendment, but only ro have amended both the Sales Act and the 
Warehouse Receipts Act. Thus, in addition to the common-law rules which still 


prevail in some states, there are several versions of the Uniform Acts now in force, 


18 The table has been compiled from the latest available pocket supplements to the Uniform Laws 
Annotated. 

2®See THomas B. Paton, Dicrst or Lecat Opinions (1940), and looseleaf Supplement. 

27 See CCH, ConpiTionaL SALE CHATTEL MortcaGe REPORTER. 

18 Beutel’s BRANNAN, NEGOTIABLE INSTRUMENTS Law 8y (7th ed. 1948). 
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all of which have been approved by the Commissioners at one time or another. And 
independent amendments in single states still further impair uniformity. 

The proposed Code is no mere list of specific amendments to cure ambiguities and 
conflicts of authority; it is a sweeping revision and reform in the light of fifty years 
of experience under the uniform laws. It seems likely that state legislatures will be 
no less hesitant to pass it than they were to pass comparatively minor amendments. 
In the absence of Congressional action, then, one could anticipate a fifty-year interval 
during which various common-law rules would prevail in some states, several versions 
of some or all of the uniform acts would prevail in others, and the Code, with or 
without amendments, would be in force in still others. The principal benefit would 
be the creation of a vast experimental laboratory for the conflict of laws. 

Federal enactment changes the picture entirely. It is often of no great conse- 
quence to a Boston merchant or to his lawyer whether his transactions with Boston 
customers are governed by the same rules which govern merchants and customers in 
Chicago or Los Angeles. Uniformity in this sense may be important to our great 
nation-wide corporate enterprises, but they have learned to operate without it. It 
is far more important to be sure what rules govern transactions between the Boston 
merchant and the Chicago merchant, and to know that those rules will be the same 
in the courts in both places. This is the uniformity Mr. Justice Story undoubtedly 
hoped to achieve, though by a different route. 

If uniformity is achieved in interstate transactions, it may be convenient to the 
Boston merchant to have local transactions governed by the same rules, if only to 
avoid bearing in mind two sets of rules. For this reason, for example, a state might 
hesitate to adopt the new Code for bills of lading unless there were some assurance 
that Congress would enact the same rules for interstate shipments. But once 
Congress has acted, Massachusetts need not wait for Arizona or Idaho. 

These considerations lead almost inescapably to the conclusion, not that enact- 
ment by Congress is desirable, but that enactment without an act of Congress is 
undesirable. If the Code is to become law anywhere without causing more trouble 
than it cures, it must be enacted by Congress before or soon after the first state acts. 


II 
Score oF FEDERAL CovERAGE 


In May 1949 the proposal was to apply the federal version of the Code to “any 
contract or transaction” which “is in or affects interstate commerce,” or “when- 
ever the contract, instrument or document states in terms or in substance that it is 
subject to the Uniform Commercial Code or any Article thereof.” Objection is said 
to have been made to the provision as to foreign commerce, on the ground that it 
might raise difficulties in our foreign relations. Literally a shipment from Argentina 
to Great Britain can be said to “affect” the foreign commerce of the’ United States 
if American suppliers make completing shipments. An Argentine shipper who was 


‘.. 
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subjected to American law by an American court on such a ground might well 
complain to his Foreign Office at home. If his complaint fell on sympathetic ears, 
the dispute might have to be handled through diplomatic channels. 

The only change on this point in the May 1950 draft was the provision that the 
parties might agree, in the case supposed, that Argentine or British law would apply; 
the Code would apply only “in the absence of such agreement.” That provision does 
not seem to meet the difficulty. The parties to an Argentine or British contract may 
be permitted to some extent to adopt American law for their agreement. But that 
does not make it proper for the United States to impose such an agreement upon 
them by virtue of their silence. Aside from possible questions of the power of Con- 
gress to adopt such a doctrine, there seems to be no compelling need for Congress 
to exercise its power in any such sweeping fashion. 

The proposal raised similar difficulties domestically. It is hard to imagine a less 
well-defined boundary than that separating contracts which do from those which do 
not “affect” interstate commerce. Congress has power to punish conspiracies to 
restrain interstate commerce, to regulate labor relations where disputes may shut it 
down, to set minimum wages in the production of goods for commerce, to fix pro- 
duction quotas which will maintain prices in an interstate market. In each case 
the type of effect on commerce which is meant is comparatively clear. But the pro- 
posed Code gave no answer to the question, “affect” in what way? 

Conceivably Congress has power, for example, to make the Code applicable to the 
sale of a five-cent candy bar by a local drugstore whenever competing candy bars 
are shipped in from other states. Did the proposal mean to cover such a sale? If it 
did, better statutory language is found in the Lanham Act, applicable to trade-marks 
“used in commerce,” which defines “commerce” to mean “all commerce which may 
lawfully be regulated by Congress.”"® 

If Congress ought to enact the Code as broadly as it constitutionally can, there 
seems to be no reason to rely solely on the commerce power. Why not also exhaust 
the bankruptcy and tax powers, and the powers over the mails, the currency, and 
the federal courts? But no reason appears for such sweeping action. It is a major 
innovation for Congress to enact the Code at all. The reasons why Congress should 
act as to interstate transactions have been outlined above. Should not the initial legis- 
lation be tailored to the felt need? Cannot the question whether convenience requires 
local law to conform to interstate law be left to state legislatures, at least until 
there has been some experience with federal codification? 

One is led to suspect that one of the purposes of the sweeping proposal was to 
threaten such jurisdictional confusion that the states would be obliged to enact the 
Code in self-defense. Otherwise every petty commercial dispute would raise an 
issue of constitutional law. The proposal may have been attractive to its sponsors as 
a labor-saving device, but it seems clearly illegitimate. There is no justification here 


2° 60 Stat. 427 (1946), 15 U. S. C. §§1051, 1127 (1946). 
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for coercion as a substitute for persuasion of state legislatures. And if there were, 
it would be unfortunate to run the risk that Congress would refuse to act at all by 
asking it to do too much. 

The foregoing observations are not made in the disciplinary spirit which led 
officers like Captain Bligh to insist that the proper number of lashes be administered 
to a dead sailor. It seems safe to predict that Congress will not be asked to apply 
the Code to contracts which “affect” commerce. But much of the difficulty remains 
when the words “or affect” are excised. The Code is still to apply to any contract 
“in interstate or foreign commerce.” The proposal still lacks precision. Doubtless 
the Supreme Court could eventually fashion acceptable rules of coverage from such 
raw material, but only after years of wasteful jurisdictional dispute. 

There are of course precedents for the regulation of transactions “in commerce.’ 
The Fair Labor Standards Act provides minimum wages for employees “engaged 
in commerce,” and defines “commerce” rather broadly as “trade, commerce, trans- 
portation, transmission, or communication among the several States or from any 
State to any place outside thereof.”” If certainty as to coverage is important, that 
provision is not a very good model; and the fact that it applies to a continuing em- 
ployment relation makes it more certain than the Code provision, which would 
apply to isolated contracts. Similarly, the Perishable Agricultural Commodities Act, 
licensing dealers “engaged in the business” of buying or selling “in interstate or 
foreign commerce,” defines its coverage of transactions in terms of the “current of 
commerce usual in the trade” in a particular commodity.?* Such a definition is less 
appropriate in a Code not limited to the produce trade, or a Code which may cover 
isolated transactions. More in point is the United States Arbitration Act, validating 
arbitration clauses in contracts “evidencing a transaction involving commerce”;?* 
but uncertainty of scope seems less important in such a narrow statute than in a com- 
prehensive Code. On the other hand, the scope provision of the Federal Bills of 
Lading Act, limited to “transportation of goods” across state lines,?* seems too nar- 
row for the Code. 

It may be appropriate here to suggest a more precise provision. The federal 
Code should be limited to interstate and foreign transactions; coverage should turn 
on the facts of the transaction, not on currents of commerce, competitive conditions, 
or the mental state of one of the parties. As to foreign transactions, the Code should 
be limited to cases where part of the transaction takes place within the United States, 
and the provision for contracting out of the Code should be retained. As to domestic 
transactions, it should apply to every case where there is some basis for applying the 
laws of more than one state. 


*° 52 Stat. 1060 (1938), as amended, 29 U. S. C. §§203, 206 (1946). 

** 46 Star. 531 (1930), as amended, 7 U. S. C. A. $§499a ef seq. (1946). 
** 43 Srar. 883 (1925), as amended, 9 U. S. C. §§1, 2 (1946). 

§* 39 Star. 538 (1916), 49 U. S. C. §81 (1946). 
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Similar principles seem to have governed the draftsmen in preparing the State 
Version, the alternative Section 1-105 of the May 1950 draft. Under that Section, 
the Articles of the Code are made applicable whenever any one of a list of acts or 
events occurs or is to occur within “this state.” Why not use the same technique 
for interstate transactions? The Federal Version might then read like this, for 
example, for the Sales Article :* 

(2) The Articles on Sales . . . apply whenever any contract or transaction within the 
terms of any one of the Articles is made or occurs after the effective date of this Act and 


the contract 
(a) is made, offered or accepted or the transaction occurs within any State or Terri- 


tory or within federal territory; or 
(b) is to be performed or completed wholly or in part within any State or Territory or 


within federal territory; or 
(c) relates to or involves goods which are to be or are in fact delivered, shipped or 
received within any State or Territory or within federal territory; . 
unless all of those points of contact are limited to a single State or Territory. 


The Federal Version should also apply, as it did in the May 1949 draft, to any 
contract which states that it is subject to the Uniform Commercial Code. The parties 
could then resolve any ambiguities as to what law governs, and could by agreement 
make the rules for their local agreements conform to those for their interstate trans- 
actions. Statutory authority for such an agreement is unnecessary in so far as 
the agreement merely adopts terms of the contract, but it seems desirable to permit 
adoption of rules such as the Statute of Frauds, which cannot be changed by agree- 
ment. As to such rules, adoption by agreement might be justified by principles of 
the conflict of laws, but clarity and certainty would be served if Congress expressly 
authorized adoption as an incident to Congressional regulation of interstate com- 
merce. The provision would be used for the most part in contracts which “affect” 
interstate commerce because one or both of the parties was engaged in interstate 
commerce. But to preserve simplicity of coverage and avoid technicalities, no juris- 
dictional limits should be added. 

There is precedent for such permissive regulation, applicable only when the 
parties adopt it. The United States Warehouse Act®® authorizes the Secretary of 
Agriculture to license warehousemen who apply; it regulates only licensed ware- 
houses. Warehousemen not licensed under the Act are subject to state law; but the 
federal law, when it applies, ousts state regulation of the same matters.2* The Car- 
riage of Goods by Sea Act?’ applies only to transportation between United States 
ports and ports in foreign countries, and to cargo from loading to discharge; but the 

**Tralics indicate insertions made in the Spring 1950 text of the Federal Version. Subparagraph 
(a) of that text has been omitted and the other subparagraphs relettered. 

9° 39 Stat. 486 (1916), as amended, 7 U. S. C. §§241-273 (1946). 

** Rice v. Santa Fe Elevator Corp., 331 U. S. 218 (1947); In re Farmers Cooperative Ass'n, 


69 S. D. 191, 8 N. W. 2d 557 (1943). 
87 49 Star. 1207 (1936), 46 U. S. C. §§1300-1315 (1946). 
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bill of lading may and usually does provide that the Act shall apply in coastwise 
trade, before loading and after discharge.** Again, admiralty had no jurisdiction to 
foreclose a ship mortgage before the Ship Mortgage Act” was enacted; under that 
Act, if certain formalities are met, the parties may make a “preferred mortgage” on 
a ship, over which the admiralty will have exclusive jurisdiction.*° If a mortgage is 
not within the Act, there is still no jurisdiction in admiralty to foreclose it.** 

The Supreme Court sustained the permissive extension of the admiralty juris- 
diction under the Ship Mortgage Act, on the ground that it was constitutionally 
“necessary and proper” for carrying into execution the judicial power in cases of 
admiralty and maritime jurisdiction.** It seems that permissive extension of the 
proposed Code is equally “necessary and proper” for the carrying into execution of 
the legislative power to regulate interstate commerce. The objective there was the 
encouragement of investment in shipping; the justification here is to free interstate 
commerce from confusion and doubt as to what law governs. This proposal may 
not go so far as might be permitted under the “affect” clause attacked above; and 
it has none of the indefiniteness of that clause. 


III 
GOVERNMENT CONTRACTS 


The duties imposed on the United States and the rights acquired by it by virtue 


of its contracts are at present governed by federal law.** Where Congress has not 
adopted a different standard, it is customary for the federal courts to apply “the 
principles of general contract law.”** Those principles may be found in “the federal 
law merchant, developed for about a century under the regime of Swift v. Tyson,” 
in the general commercial law applied in state and federal courts,°* or in uniform 


#8 46 U. S. C. §§1301(e), 1311, 1312; see The Vale Royal, 51 F. Supp. 412, 424 (D. Md. 1943); 
Knautu, Ocean Bits oF LapInc, 90, 132-138 (3d ed. 1947). 

#° 41 Star. 1000 (1920), as amended, 46 U. S. C. §§911-984 (1946). 

#946 U. S. C. §§922, 951; Detroit Trust Co. v. The Barlum, 293 U. S. 15 (1934); see Lord & 
Glenn, The Foreign Ship Mortgage, 56 Yar L. J. 923 (1947). 

*1 See Detroit Trust Co. v. The Barlum, supra note 30, 293 U. S. at 42. 

*8 Ibid. 

** See Royal Indemnity Co. v. United States, 313 U. S. 289, 296 (1941) (interest recoverable on 
surety bond filed by taxpayer); United States v. Bethlehem Steel Corp., 315 U. S. 289, 299 (1942) 
(duress in shipbuilding contract of U. S. Shipping Board Merchant Fleet Corporation; applicability of 
state law left open); D’Oench, Duhme & Co. v. FDIC, 315 U. S. 447, 456 (1942) (defense to note 
held by FDIC); Clearfield Trust Co. v. United States, 318 U. S. 363, 366 (1943) (delay in discovering 
forged indorsement on government check); United States v. Allegheny County, 322 U. S. 174, 183 (1944) 
(title of United States to machinery purchased but not delivered); National Metropolitan Bank v. United 
States, 323 U. S. 454, 456 (1945) (forged indorsement on government check); Federal Crop Ins. Corp. 
v. Merrill, 332 U. S. 380 (1947) (effect of representations of agent of FCIC on crop insurance); Priebe 
& Sons v. United States, 332 U. S. 407, 411, 414, 421 (1947) (penalty clause in purchase of eggs by 
Federal Surplus Commodities Corp.); cf. United States v. Standard Oil Co., 332 U. S. 301, 305 (1947). 
See Note, 59 Harv. L. Rev. 966 (1946). 

%* See Priebe & Sons v. United States, supra note 33. 

®5 See Clearfield Trust Co. v. United States, supra note 33. 

*®See Frankfurter, J., dissenting in United States v. Bethlehem Steel Corp., supra note 33, 315 
U. S. at 326-30; Jackson, J., concurring in D’Oench, Duhme & Co. v. FDIC, supra note 33, 315 U. S. 
at 472; National Metropolitan Bank v. United States, supra note 33, 323 U. S. at 454. 
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statutes widely enacted by the states.*” Sometimes the federal rule may adopt the 
law of a state** or foreign nation*® in which part of the transaction occurs. 

The Spring 1950 draft of the proposed Code is apparently intended to apply to 
contracts of the United States otherwise within its terms. Section 1-201 defines “per- 
son” to include “organization,” and “organization” to include “government or govern- 
mental sub-division or agency.” It defines “contract” in terms of “parties,” and “par- 
ty” in terms of “person.” Section 2-103(1) defines “buyer” and “seller” in terms of “a 
person.” And Section 4-105 indicates that “customer” and “item” include the United 
States and its checks, for it defines “payor bank” to include a bank which has agreed 
“with a customer to have his items drawn through it except where the customer is 
... the United States.” 

‘Yet the Federal Version of the scope provision makes no explicit reference to 
concracts of the United States. Many such contracts would doubtless be subject to 
the federal Code by virtue of their contacts with the District of Columbia or with 
such other “federal territory” as the Brooklyn Navy Yard or the New York Post 
Office. The provision for commercial paper which is “to be performed within 
federal territory,” which does not correspond to any provision in the State Version, 
may indicate that the draftsmen relied on such contacts for coverage of government 
contracts. But not all contracts of the United States are made, offered, accepted, 
or performed in federal territory.“ Thus checks drawn on the Treasurer of the 
United States “payable through Federal Reserve Banks” are paid by the designated 
bank “as agent and in behalf of the Treasurer”;* it could easily be argued that such 
a check was not commercial paper to be performed in federal territory, unless the 
Federal Reserve Bank is located in a federal enclave. Nor do transactions with the 
United States necessarily constitute or even “affect” interstate commerce.** 

87 Whitin Machine Works v. United States, 175 F. 2d 504, 507 (1st Cir. 1949) (Uniform Sales Act); 
New York, N. H. & H. R. R. v. Reconstruction Finance Corp., 180 F. 2d 241, 244 (2d Cir. 1950) 
(Negotiable Instruments Law). 

*® Royal Indemnity Co. v. United States, supra note 33; see Clearfield Trust Co. v. United States, 
supra note 33, 318 U. S. at 367; United States v. Standard Oil Co., supra note 33, 332 U. S. at 308. 

*° United States v. Guaranty Trust Co., 293 U. S. 340 (1934) (forged indorsement of Yugoslav payee 
of government check), distinguished in Clearfield Trust Co. v. United States, supra note 33. 

*° “The Congress shall have Power . . . To exercise exclusive Legislation . . . over all Places purchased 
by the Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts, 
Arsenals, dock-Yards, and other needful Buildings; . . .”” U. S. Consr., Art. I, §8, cl. 17. See McCarthy 
v. R. G. Packard Co., 105 App. Div. 436, 438, 94 N. Y. Supp. 203, 205 (1st Dep’t 1905), affirmed, 
182 N. Y. 555, 75 N. E. 1130 (1905) (Brooklyn Navy Yard); James Stewart & Co. v. Sadrakula, 309 
U. S. 94, 97 (1940) (post-office site in New York City); cf. Pacific Coast Dairy, Inc. v. Department of 
Agriculture of California, 318 U. S. 285, 294 (1943) (Moffet Field); Johnson v. Yellow Cab Co., 321 
U. S. 383 (1944) (Fort Sill); S. R. A., Inc. v. Minnesota, 327 U. S. 558, 562 (1946). 

‘1 C}., ¢.g., Penn Dairies, Inc. v. Milk Control Commission of Pennsylvania, 318 U. S. 257, 267 
(1943) (contract to sell milk to Army camp). 

“2 31 C. F. R. §202.25(3)(2)(i) (Supp. 1949); ef. Clearfield Trust Co. v. United States, 318 U. S. 363, 
364 (1943). 

“Employees of contractors with the United States were held not engaged in commerce or the 
production of goods for commerce under the Fair Labor Standards Act in Murphy v. Reed, 335 U. S. 865 
(1948); Cooper v. Rust Engineering Co., 181 F. 2d 107 (6th Cir. 1950); cf. Powell v. United States 
Cartridge Co., 339 U. S. 497 (1950); Englert v. S. Birch & Sons Const. Co., 163 F. 2d 34 (oth Cir. 
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It seems clear that contracts of the United States will not be controlled by the 
proposed Code as adopted by the states, except as the federal courts choose to look 
to the Code for the rules of general commercial law. Thus the proposal as it now 
stands would subject some government contracts to the federal Code and leave others 
untouched. The law for government checks and procurement contracts would vary 
with the geographical setting, contrary to the considered judgment of the Supreme 
Court of the United States.** 

Whether the federal Code should cover contracts of the United States is a matter 
that can be argued both ways. There is much appeal in Mr. Justice Holmes’s 
dictum that a previous case did not “mean that great business houses are held to less 
responsibility than small ones. The United States does business on business terms.”** 
The present law holds the United States to less responsibility than private business 
houses on many points.*® The proposed Code might impose on the United States 
a duty to cooperate in performance of its contracts,*? an obligation of good faith,** 
and a liability in cases of forged indorsement,*® not found in the present law. Per- 
haps those changes are desirable. 

But Mr. Justice Holmes also said that “Men must turn square corners when 
they deal with the Government.” That requirement is designed to protect the 
public treasury from depletion not authorized by Congress. If the rules of the 
Code are to relax the safeguards, it would be well to be sure just what the effect 
would be. At the least, it would seem wise to ask contracting agencies of the 





United States to examine the Code with an eye to its effect on their operations. 

It may be that such examination would show that government checks should be 
covered, for example, but that procurement for the armed services should not. It 
seems clear that geographical considerations would not be important. In any event, 
the matter should be disposed of explicitly. Ambiguity cannot be justified here on 
the ground that the contracts of the United States are unimportant or small. 





1947), cert. denied, 332 U. S. 816 (1947); Crabb v. Welden Bros., 164 F. 2d 797 (8th Cir. 1947); 
Maitrejean v. Metcalfe Construction Co., 165 F. 2d 571 (8th Cir. 1948); McDaniel v. Brown & Root, Inc., 
172 F. 2d 466 (roth Cir. 1949); Selby v. J. A. Jones Const. Co., 175 F. 2d 143 (6th Cir. 1949). Unfair 
labor practices of such a contractor were held not to affect commerce in National Labor Relations Board 
v. Idaho-Maryland Mines Corp., 98 F. 2d 129 (gth Cir. 1938). 

“* See Clearfield Trust Co. v. United States, 318 U. S. 363, 367 (1943); United States v. Allegheny 
County, 322 U. S. 174, 183 (1944); cf. United States v. Standard Oil Co., 332 U. S. 301, 305-11 (1947). 

*® See United States v. National Exchange Bank, 270 U. S. 527, 534 (1926), relied on in Clearfield 
Trust Co. v. United States, 318 U. S. 363, 369 (1943). 

‘* F.g., Federal Crop Ins. Corp. v. Merrill, 332 U. S. 380 (1947) (representations of insurance agent). 

** Compare U. C. C. §2-311(3)(b) (Spring 1950 draft) with United States v. Blair, 321 U. S. 730 
(1944); United States v. Howard P. Foley Co., 329 U. S. 64 (1946). 

** Compare U. C. C. §§1-201(18), 1-203 (Spring 1950 draft) with United States v. Blair, supra note 
47; Federal Crop Ins. Corp. v. Merrill, supra note 46. 

“* Compare U. C. C. §§3-405(1)(c), 3-406 and comment :7, 4-205 and comment 8 (Spring 1950 
draft) with Clearfield Trust Co. v. United States, 318 U. S. 363 (1943); National Metropolitan Bank v. 
United States, 323 U. S. 454 (1944). 

®° Rock Island, Arkansas & Louisiana R. R. v. United States, 254 U. S. 141 (1920), relied on in 
Federal Crop Ins. Corp. v. Merrill, 332 U. S. 380, 385 (1947); see Frankfurter, J., dissenting in United 
States v. Blair, 321 U. S. 730, 738 (1944). 
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IV 


Jurispicr1Ion OF FEepERAL Courts 


The American Bar Association Committee in 1891," as one of its objections to 
uniformity by act of Congress, raised this question: 
If the Supreme Court of the United States has been clogged with the litigations of fifty 
millions of people on matters over which it now has jurisdiction, what would be the 
condition of its docket should the soon coming one hundred million double the subjects 
of its jurisdiction? 


The problem of clogged dockets is raised by the proposed Code as to federal district 
courts as well as the Supreme Court. 

The Spring 1950 draft contains no provision concerning the jurisdiction of federal 
courts. It is proposed as a regulation of commerce; claims under it would seem 
clearly to fall within Section 1337 of the Judicial Code, giving the federal district 
courts original jurisdiction, regardless of the amount in controversy, “of any civil ac- 
tion or proceeding arising under any Act of Congress regulating commerce. . . .” 
Unless otherwise provided by Act of Congress, therefore, Section 1441(a) would 
allow the defendant to remove such an action from a state court to a federal court, as 
a “civil action brought in a State court of which the district courts of the United States 
have original jurisdiction. ...” Under Section 1441(b), the action would be remov- 
able “without regard to the citizenship or residence of the parties,” as one “founded 
on a claim or right arising under the . . . laws of the United States.” 

The volume of litigation under the Federal Version will depend in part on its 
coverage. The broader the coverage, the greater the danger that a flood of litigation 
will swamp the federal courts. It may be desirable to have important interstate trans- 
actions litigated under a uniform system of procedural as well as substantive law. 
But no reason appears for transferring to the federal courts any large proportion of 
the petty commercial cases now handled by state courts. 

This problem has arisen before. One remedy is to prohibit removal, as is done 
for actions arising under the Federal Employers Liability Act®? and the Jones Act.®8 
Another is to prohibit removal “unless the matter in controversy exceeds $3,000, 
exclusive of interest and costs,” as is done for claims for damages against a common 
carrier for delay, loss, or injury to shipments, arising under the Carmack Amend- 
ment."* Under the Federal Employers Liability Act, removal is not permitted for 
diversity of citizenship;®* when a claim under the Carmack Amendment exceeds 


$3,000, removal may be made on the ground of diversity as well as on the ground 


*2See note 7, supra, at 374. 

58 45 U. S. C. §§41-50. Section 1445(a) of the Judicial Code prohibits removal. 

*° 46 U. S. C. §688. The statute adopts for seamen the provisions made for railway employees by 
the Federal Employers Liability Act; with those provisions go the prohibition on removal. E.g., Moltke 
v. Intercontinental Shipping Corp., 86 F. Supp. 662 (S. D. N. Y. 1949). 

**49 U. S. C. §20(11). Section 1445(b) of the Judicial Code limits removal as quoted. 

°° Kansas City Southern Ry. v. Leslie, 238 U. S. 599 (1915). 
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that the action arises under the Act of Congress.°® Both provisions permit original 
suit in a federal court without regard to amount.” 

Under the Fair Labor Standards Act action may be brought in a federal court 
without regard to amount in controversy,”® but the right of removal has been left 
in doubt by a provision that action “may be maintained in any court of competent 
jurisdiction.”** Numerous conflicting decisions have been made by district courts; 
the only case in an appellate court holds that that language prevents removal. That 
case was decided before the new Judicial Code went into effect, and it is not 
clear whether the quoted language is “express” within Section 1441 of the Judicial 
Code, permitting removal “except as otherwise expressly provided by Act of Con- 
gress.” 

Actions by employees against their employers may be thought to involve an 
inequality of position which justifies permitting the plaintiff to choose the forum. 
The same may conceivably be said of an action by a shipper against a common car- 
rier. No such consideration is present in the proposed Uniform Commercial Code; 
if federal jurisdiction is to be limited, the limitation should apply equally to the 
original and the removal jurisdiction. The obvious course would be to require the 
amount in controversy to exceed $3,000 in both cases. Actions by or against the 
United States should of course not be subject to such a limitation. Such a limitation, 
coupled with a restriction to interstate transactions, should prevent any great shift 
of litigation to federal courts. For interstate transactions are likely to involve citizens 
of different states; if the amount in controversy is more than $3,000, diversity of 
citizenship now gives federal jurisdiction. 

The jurisdiction of the Supreme Court is less troublesome, at least if the Federal 
Version is not so drawn that every petty case raises a constitutional problem. Ap- 
peals may be taken when a federal court of appeals holds a state statute 1epugnant 
to the laws of the United States, when a state court holds a statute of the United 
States invalid, or when a state court holds a state statute valid against a claim that 
it is repugnant to the laws of the United States.*' But in most cases review is by 
writ of certiorari, discretionary with the Court, as where in a state court “any 
title, right, privilege or immunity is specially set up or claimed under the .. . 
statutes of . . . the United States."°* There might be some increase in the business 
of the Supreme Court if the proposed Code were enacted. But the Rules of the 
Court would permit it to decline to review any but the most important questions 
unless conflicts of decision arose. And the power of a single Court of nation-wide 
jurisdiction to resolve such conflicts would make possible the realization of the goal 
of a uniform commercial law. 


5° Cf. Southern Pacific Co. v. Stewart, 245 U. S. 359, 562 (1918). 

®7 Peyton v. Railway Express Agency, 316 U. S. 350 (1942) (Carmack Amendment). 
58 See Williams v. Jacksonville Terminal Co., 315 U. S. 386, 390 (1942). 

5° 59 U. S. C. §216(b). 

*° Johnson v. Butler Bros., 162 F. 2d 87 (8th Cir. 1947). 

*1 Judicial Code §§1254(2), 1257(1), (2). 

®2 Judicial Code §1257(3); Supreme Court of the United States, Rule 38(5). 
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CoNcLUsION 

This comment may seem severely critical. It would serve no useful purpose if it 
did no more than sing the praises of the Uniform Commercial Code. It reflects a 
clear belief that the Federal Version of the scope section is not satisfactory in the 
Spring 1950 draft. To avoid misunderstanding, however, I hereby dissociate myself 
from Professor Williston’s view that the defects are so fundamental that they can- 
not be cured.** The project seems to me a worthy and a needed one; its execution 
seems to me on the whole to be wisely done and in parts brilliantly done. I hope 
to become a proponent. 

But the scope of federal enactment seems to me vital. Without federal enactment, 
Professor Williston’s prediction of confusion seems sound; unsound federal enact- 
ment might be worse than none. My theses are four: 

(1) A state should not enact the Code unless there is reasonable assurance that 
it will shortly be enacted by Congress. 

(2) Federal coverage should be limited to transactions truly interstate or foreign, 
except by consent of the parties; and its scope should be precise. 

(3) Contracts to which the United States is a party should be provided for 
expressly and without regard to geography. 

(4) The jurisdiction of the federal courts under the Code should be limited to 
avoid denial of justice by delay. 

If these theses are accepted, changes must be made. 


** See Williston, The Law of Sales in the Proposed Commercial Code, 63 Harv. L. Rev. 561 (1950). 











CONFLICT OF LAWS IN THE UNIFORM 
COMMERCIAL CODE 


Max RHEINSTEIN* 


The new Commercial Code, like the several older laws which it is meant to 
replace, is recommended to the states as a uniform state law. While it is to be 
hoped that the Code will really become the uniform law of all the states and terri- 
tories, it is by no means certain that this hope will be fulfilled and it can safely be 
predicted that there will be at any rate some period of time during which the Code 
will be in effect in some states but not in all. Since the Code’s law is in numerous 
respects different from the present, there will arise problems of conflict of laws 
which must be taken care of in some way. 

The sponsoring organizations also recommend that the Code be enacted as an 
act of Congress. In that case it will be necessary to demarcate the sphere of its 
application as federal law from that of the state laws, and that of its application as 
American law from that of the laws of foreign nations. 

Finally, when the Act takes effect as state or federal law, it will, as in all cases of 
new legislation, be necessary to determine to what extent, if any, it should apply to 
pending transactions. 

All these various problems are dealt with together in one Section of Article 1 
of the Code, viz., Section 1-105, of which there are presented two versions, one to be 
inserted in the Act as a state law and the other to be inserted in it as an act of 
Congress. 

Problems of conflict of laws are dealt with, furthermore, in some sections of 
the substantive articles of the Code, for instance §4-102 (bank’s liability for action 
taken in the course of a bank collection), §9-103 (lex rei sitae for secured transac- 
tions), or §10-102 (lex rei sitae for bulk transfers). 

The provisions of Section 1-105 on the Act’s applicability in space were obviously 
inspired by the widespread dissatisfaction with the present conflict of laws. The 
draftsmen have not only chosen a mode of expression which, although only in form, 
is different from that usual for rules of conflict of laws, but they have also adopted 
a new policy. While ordinarily rules of conflict of laws, aiming at the ideal end of 
interstate and international uniformity of decision,’ are meant to connect a legal 


* Dr. utr. iur. 1924, University of Munich. Max Pam Professor of Comparative Law, University of 
Chicago Law School. 

* Cf. Hersert F, Gooprich, HANpBook oF THE ConFLicT oF Laws 7 (3d ed. 1949): “The outcome 
of litigation . . . should not be changed by the fact that for one reason or another legal action is instituted 
somewhere else than . . . where the operative facts were located. Fairness to the parties requires 
that the fortuitous choice of a geographical place of suit should, as far as is possible, not vary the way 
in which the suit will be decided.” 
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problem with that legal order with which it appears to have the most significant 
contact, the rules of the Code are aiming at the widest possible application of the 
law of the forum, provided that the Act has been adopted there. Yet, this approach 
is not quite so novel as it looks. It has been tried before—and failed.? Also, while 
it appears to be simple, it is likely to result in serious difficulties and complications. 
Section 1-105 has thus met with strong criticism at several meetings of the American 
Law Institute and a warning against its adoption was expressed by a number of 
teachers of conflict of laws who were assembled at Ann Arbor, Michigan, in the 
summer of 1949 and, upon the motion of Professor Elliott E. Cheatham of the 
Columbia University School of Law, adopted the following Resolution: 

Resolved, that the undersigned participants in the 1949 Institute of International and 
Comparative Law, Ann Arbor, Michigan, are of the opinion that Section 1-105 (in both 
forms) of the May, 1949, draft of the Uniform Commercial Code, dealing with conflicts 
of laws, is unwise and should be omitted from the Code; and the Executive Secretary of 


the Institute of International and Comparative Law is requested to transmit a copy of this 
resolution to the President of the American Law Institute and the Chairman of Com- 


missioners on Uniform Laws. 


Apparently in view of the criticism encountered,’ the Section in question was re- 
phrased twice. The version contained in the Proposed Final Draft has in some 
respects been improved over its predecessors, but it is still objectionable in so many 
and such basic respects that its adoption still appears to be inadvisable. 

The Comment to Section 1-105 contains the following statement of policy :* 


The provisions of the Section change pre-existing rules of the common law with regard 
to the application of the local or foreign rules of law to settle the rights of parties in a par- 
ticular case. The purpose here is to apply the rules provided in this Act whenever the 
transaction has a sufficient contact with the state having the Act to make such an applica- 
tion reasonable and not arbitrary, while, at the same time, leaving the parties to a multi- 
state or transaction involving foreign trade free to select any law which bears some normal 
point of contact with the contract instrument, document or security involved. 


The statement that the Sections will result in applications of the Act which are 
always reasonable and not arbitrary, is the draftsmen’s own value judgment, with 
which one may agree or disagree. The following analysis is presented in order to 
help the reader to form his own judgment. 


I 


In contrast to the earlier drafts in which one set of application rules was stated 
for all the various types of transactions of the Code, the present Draft contains 
separate provisions for Sales, Letters of Credit and Documents of Title (Sub-Section 


? See infra, p. 130. 

* For published criticism, see Rabel, Caldwell, Jordan, and Pugh, Choice of Law Under the Uniform 
Commercial Code, 10 La. L. Rev. 278, 291 (1950). 

“UniForm ComMERciaL Cope, Proposep FinaL Drart §1-105, comment 2 (Spring, 1950). The 
wording and punctuation are exactly those of the original, the italics are ours. The text of Comment 
2 to §1-105, Federal Version, is practically identical. 
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2), Commercial Paper and Bank Deposits and Collections (Sub-Section 3), Mis- 
cellaneous Banking Transactions (Sub-Section 4), Investment Securities (Sub-Sec- 
tion 5), and Secured Transactions and Bulk Transfers (State Version, Sub-Section 
6). These provisions are followed by a Sub-Section on the parties’ power to contract 
out the application of the Act, which is applicable to all types of transactions covered 


by the Code. 


1. As far as it applies to Sales, Sub-Section (2) of the State Version reads as 


follows: 


The Article on Sales (Article 2) . . . appl[ies] whenever any contract or transaction 
within the terms of . . . the Article is made or occurs after the effective date of this Act 
and the contract 

(a) is made, offered or accepted or the transaction occurs within this state; or 

(b) is to be performed or completed wholly or in part within this state; or 

(c) relates to or involves goods which are to be or are in fact delivered, shipped or 
received within this state; or 

(d) involves a bill of lading, warehouse receipt or other document of title which is 
to be or is in fact issued, delivered, sent or received within this state; or 

(e) ... involves a credit issued in this state’ or under which drafts are to be presented 
in this state or confirmation or advice of which is sent or received within this state, or 
involves any negotiation within this state of a draft drawn under a credit. 


The Federal Version is identical except that instead of “this state” it speaks of 
“federal territory”® and that it is preceded by a Sub-Division rendering the Act ap- 


plicable “whenever . . . the contract is in or affects interstate or foreign commerce.” 

In so far as the Act is declared to be applicable whenever the contract is made or 
accepted or to be performed in F,” the Act uses as points of contact the well-known 
contacts of “place of contracting” and “place of performance.” The latter concept 
also recurs, at least in part, in the provision which declares the Act to be applicable 
when it “relates to or involves goods which are to be delivered ...” in F. The Act 
differs from present law, however, in using these contacts in cumulation rather than 


as mutually exclusive alternatives. 
The other contacts are novel. Their effects will be illustrated by the following 


cases. 
a. B (buyer) and S (seller) are businessmen residing in X.° B, while vacationing 
in F, there mails to S a letter containing the offer of a sale to be performed com- 


*For security transactions and bulk transfers the Code contains special conflict of laws rules in 
§§9-103 and 10-102(4), which are incompatible with the system of the general rules of §1-105. It is 
probably for this reason that all reference to secured transactions and bulk transfers has been omitted in 
the Federal Version of §1-105. It should also be deleted from the State Version. 

® That term is defined in Sub-Section (7) to mean the District of Columbia and any territory or 
possession of the United States not having its own legislature. 

* The symbol F (forum) will be used here to designate a state which is the forum for the controversy 
to be decided and which has adopted the Uniform Commercial Code as its law. 

* The symbols X, Y, or Z will be used to designate a state in which the Act is not in effect, or a 
foreign country. 
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pletely in X (Sub-Div. a). F-law applies.? F-law would also apply if the offer was 
sent from F, but the contract itself was subsequently concluded in X, both parties 
being simultaneously present there. 

b. In the course of a contract which has no contact with F, some goods are in fact 
shipped there,!® although under the terms of the contract they were to be shipped 
elsewhere. A court of the state where the goods were so shipped would have to 
apply its law. 

So far the fact that even under the terms of the contract all the goods are to be 
shipped from a certain place has never been regarded as sufficient to subject the con- 
tract to the law of that place, unless the court would have found it possible to apply 
to that place the nebulous concept of place of performance. However, a court would 
hardly do so unless the contacts between the place in question and the contract as a 
whole were of a really substantial nature as indicated by other elements of the total 
situation. Under the Act it is to be sufficient for the application of the Jex fori that, 
without any other factors connecting the contract with the forum, the goods are to be 
shipped, delivered, or received there. Indeed, the Section is so worded that it seems 
to be sufficient that the contract “relates to or involves” some part, however small, 
of the goods, which are to be shipped, delivered, or received at the forum. 

The words of the text would seem to render possible or to require an even more 
startling result. Through an event occurring after the making of the contract and 
unforeseeable at the time, F-law would become applicable to all problems arising out 
of a contract, including the very problem of the contract's validity, which, at the 
time of its making, did not have with F any contacts whatsoever. This subsequent 
event could be brought about not only by accidental circumstances such as mistake 
of the seller, shipper or carrier, or interruption or other dislocation of normal traffic 
facilities, but, so it seems at least under the text, by the deliberate act of a party. 
In a contract having all its contacts with state or country X, the seller might create 
for himself new defenses not available under X law by simply in fact shipping or 
delivering some part of the goods in F. This result is so startling that it is hardly 
imaginable that it would ever be allowed by a court. But, by the text of Sub- 
Division 1-105(2)(c) it seems to be not only allowed but required. 

c. Similarly unforeseen and unforeseeable results would seem to follow from Sub- 
Division 1-105(2) (d). 

A contract is made in X between X parties and provides for the delivery of the 
goods in X. Unknown to the buyer, the goods are in storage in F. Advised of 

* This case may, perhaps, not appear shocking to a devotee of the place of contracting theory, which 
renders decision depending upon the equally accidental place where the acceptance has been mailed. 
Such a reader should remember, however, that the “place of contracting” theory, when used alone, has 
at least the advantage of certainty which is impaired by the Act’s cumulation of contacts. 

There is one problem for which the law of the place of the offer might perhaps be considered as the 
proper law, viz., the problem of whether or not and, if so, in what manner an offer is binding upon the 
offeror. Cf. Renfrew Flour Mills v. Sanchagrin, 45 Que. 29 (K.B. 1928). 

*° The meaning of the phrase “in fact delivered, shipped or received,” as used in §-105(c), is not 


too clear. “Delivery” is defined in the Act only with respect to “instruments, documents, chattel paper 
[what is this?] and securities’; see §1-201(13). The other two words do not seem to be defined at all. 
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this fact the buyer consents to performance by means of delivery, in X, of the ware- 
house receipt that was issued in F, perhaps subsequent to the making of the con- 
tract. While up to that moment it would have been obvious that X law was the law 
of the contract, it seems that under the Act, F law now becomes retroactively ap- 
plicable. Again this result is unexpected. But it is provided by the Act. 

Equally strange would be the result in the following case. One Frenchman in 
France purchases from another Frenchman goods covered by a bill of lading issued 
in an American state in which the Act is in effect. If a controversy should arise 
out of that sale and come up for decision in the state in which the bill of lading 
was issued, the court would have to apply the American Act. 

d. Sub-Division (e) of Sub-Section (2) is equally apt to produce surprising results, 
as will be illustrated by the following hypothetical situations. A contract for the 
sale of goods has been made between B, a firm in Chicago, Illinois, and S, a firm in 
Hawaii. The goods are to be shipped from Hawaii to Chicago. 

B has obtained a credit from his bank in Chicago, while S is working with a bank 
in San Francisco. The Act has not been adopted in Illinois or Hawaii; it is in effect 
in California, but it has not (yet) been adopted by Congress as a uniform regulation 
for interstate commerce. Under Sub-Division (e), the Act applies if there has 
occurred any one of the following events: 

(1) the credit provides that S’s drafts are to be presented to the bank in San 


Francisco; 
(2) advice or confirmation of the credit was sent to S by the San Francisco 


bank; 

(3) S’s draft, drawn under the credit, is sent by him to the bank in San Francisco 
and there indorsed and sent to Chicago; 

(4) advice or confirmation of the credit was received in San Francisco by S’s 
San Francisco agent; or 

(5) the advising or confirming bank is in Honolulu, and there receives S’s 
draft and indorses it to a correspondent bank in San Francisco, which, in turn, 
indorses it to a bank in Chicago." 

The application of F law might be justified if it were limited to problems di- 
rectly connected with the event occurring in F. It would be reasonable and not 
arbitrary to say that F law shall respectively decide the validity of the issue in F or the 
delivery in F of a warehouse receipt or a bill of lading, or the validity of a negotia- 
tion in F of a draft drawn under a letter of credit. But why should F law apply 
to a sale which has with F no contact other than that it “involves” a negotiation in 
F of a draft drawn elsewhere under a credit issued elsewhere? 


* Perhaps the last words of Sub-division (e) apply only where the negotiation of the draft in the 
forum was contemplated in the original contract between seller and buyer, or, perhaps, in the contract 
between the buyer and the issuing bank. The wording is so vague, however, that the interpretation of the 
text would seem to be thoroughly possible. 
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Indeed, it seems that under the Act in any one of the situations discussed F law 
would, in an F court, determine, among others, the decision of every one of the fol- 


lowing problems: 

(a) whether the sale satisfies the statute of frauds; 

(b) whether or not and, if so, to what extent, an offer was “firm”; 

(c) what is the meaning of such terms as F.O.B., F.A.S. or C.LF.; 

(d) what warranties of title and quality are implied in the sale; 

(e) when and how title to the goods passes, or has passed, to the buyer; 

(f) what constitutes a breach of contract and what are the parties’ rights and 

obligations in the case of a breach. 

What has F-law to do with any one of these questions? What businessman 
would, under the circumstances, expect at the time of contracting that any one of 
the problems mentioned might be judged by the law of F? 

Under the principle underlying the case of Home Insurance Co. v. Dick, it is 
possible, or even likely, that in any one of the situations mentioned the application of 
F-law would be regarded as so unfair as to deprive the party adversely affected of his 
property without due process of law. In the just mentioned case the courts of 
Texas applied the Texas statute of limitations to an insurance contract which at 
the time of its making had all its contacts in Mexico and none in Texas. The 
Supreme Court, speaking through Mr. Justice Brandeis, held that this application 
of the Texas law constituted a violation of the due process clause of the Fourteenth 
Amendment to the Constitution of the United States. “In the case at bar, nothing 
in any way relating to the policy sued on, or the contracts of reinsurance, was ever 
done or required to be done in Texas. ... Texas was therefore without power to 
affect the terms of the contracts so made. Its attempt to impose a greater obligation 
than that agreed upon . . . violated the guaranty against deprivation of property 
without due process of law.”"* 

The case, decided in 1930, forms part of a whole series of decisions in which the 
Supreme Court seemed to embark, by using the due process clause of the Fourteenth 
Amendment, upon a conscious effort to restrict the states’ freedom of developing 
their own choice of law rules and to strike down state practices which would not 
conform to the Court’s own notions of a proper distribution among the states of 
legislative jurisdiction..* During that period it looked, indeed, as if the Court 
would use the due process clause of the Fourteenth Amendment to develop for the 
allocation of legislative jurisdiction among the states a set of rules analogous to 
those developed by it for the allocation of procedural jurisdiction and jurisdiction 
to tax. In connection with the general reaction against “substantive due process,” 
all these attempts of the Court are presently in disfavor. The decisions in which 

19 281 U. S. 397 (1930). 


287d. at 408. 
** See especially New York Life Ins. Co. v. Dodge, 246 U. S. 357 (1918); Hartford Accident & 


Indemnity Co. v. Delta & Pine Land Co., 292 U. S. 143 (1934); Western Union Telegraph Co. v. Brown, 
234 U. S. 542 (1913). 
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the Court allocated among the states the jurisdiction to tax intangibles have been 
expressly overruled.’® Seemingly well established controls over procedural juris- 
diction have been relaxed'® and the cases which seemed to allocate legislative juris- 
diction along strictly defined lines have been succeeded by more recent decisions 
clearly indicating that the Court no longer finds in the due process clause a sufficient 
basis for such attempts.’ Yet, the Court has never relinquished all controls over 
state choice of law and there are indications that the court will not allow the applica- 
tion of its own law by a state which does not have an interest regarded as sufficient 
by the Court.'® The principle of the Dick case still stands and under this it would 
appear to be not only possible but probable that the Supreme Court will not allow 
a state to apply its own law to a contract which at the time of its making had no 
contacts with the state whatever and of which it could in no way be foreseen that 
it would be judged by the law of the state which later happens to be the forum. 

2. With respect to Commercial Paper, the pertinent provision, Art. 1-105(3), State 
Version, reads as follows: 

The Articles on Commercial Paper (Article 3) and Bank Deposits and Collections 
(Article 4) apply whenever any contract or transaction within the terms of any one of the 
Articles is made or occurs after the effective date of this Act and the contract 

(a) is made, offered or accepted or the transaction occurs within this state; or 


(b) is to be performed or completed wholly or in part within this state; or 
(c) involves commercial paper which is made, drawn or transferred within this state. 


The introductory clause to this Sub-Section is anything but clear. What is 
the meaning of the words “any one of the Articles”? Do they refer back to the two 
Articles just mentioned in the sentence, i.e., Articles 3 and 4; or do they refer to all 
the nine substantive Articles of the Act, i.e., Articles 2 to 10? If the provision were 
meant in the former sense, one would expect to find the words “within the terms of 
these Articles” rather than the words actually used. The grammatical meaning 
of the latter would seem to point in the direction of a reference to all the articles of 
the Act. The effects of such a meaning would be peculiar. The Act’s provisions 
on Commercial Paper would apply whenever there occurs any contract that is to be 
performed or completed in the forum, and a problem of commercial instruments 
law arises in some connection with that contract, irrespective of whether or not that 
problem, or the paper itself, has any contact with the forum. 

But even if the introductory words of the Sub-Section are to be read in the 
narrower sense, the provisions are hard to understand. 

** Curry v. McCanless, 307 U. S. 357 (1939); State Tax Commission v. Aldrich, 316 U. S. 174 
(1942); Greenhough v. Tax Assessors of City of Newport, 331 U. S. 486 (1947). 

*® See International Shoe Co. v. State of Washington, 326 U. S. 310 (1945); Travelers Health Ass'n 
v. Commonwealth of Virginia, 339 U. S. 643 (1950). 

*T Alaska Packers Association v. Industrial Accident Comm'n, 294 U. S. 532 (1935); Hoopeston 


Canning Co. v. Cullen, 318 U. S. 313 (1942); Travelers Health Ass’n v. Commonwealth of Virginia, 


supra, note 16. 
*® See Alaska Packers Ass'n v. Industrial Accident Comm'n, supra, at 543; Hoopeston Canning Co. v. 
Cullen, supra; Order of United Commercial Travelers v. Wolfe, 331 U. S. 586 (1947). 
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Articles 3 and 4 are declared to be applicable “whenever any contract” is “made 
...or to be performed ....” within the forum, or whenever it “involves commercial 
paper” having a certain contact with the forum. What is meant by “contract”? 
Although accepted canons of legislative technique would lead one to expect that 
a term used in the introductory clause to a section has the same meaning throughout 
the section, it seems to be impossible to find a meaning of the word “contract” that 
could be applied equally to Sub-Divisions (a) and (b) and to Sub-Division (c). 

A commercial paper, especially a negotiable instrument,’ is not in itself a con- 
tract or a transaction but a piece of paper which evidences or “embodies” a con- 
tract or a transaction or a whole series of contracts and transactions. Sub-Divisions 
(a) and (b) of Sub-Section (3) seem to be concerned with those single contracts 
and transactions which occur to a commercial paper during the course of its circu- 
lation. However, in connection with Sub-Division (c) the word “contract” must 
have a broader meaning, a meaning so broad, indeed, that it must “involve” the 
entire paper as such. This grammatical requirement would seem to indicate that 
in connection with Sub-Division (3) the word “contract” has the same meaning 
which is ascribed in the Comment to the Title to the Act” to the word “transaction,” 
viz., that total chain of business activities of which a particular contract is a part. 

When the first meaning is ascribed to the word “contract” in connection with 
Sub-Divisions (a) and (b), it seems that under these provisions, the Act does not 
apply to the negotiable instrument as a whole, but only to that particular contract or 
transaction that occurred in the forum,” or to that particular “contract”** which “is 
to be performed wholly or in part within” the forum. In so far, the Code seems 
to approximate the approach now uniformly followed both in this country and 
abroad, under which, for purposes of choice of law, every transaction concerning a 
negotiable instrument is viewed independently from the others concerning the same 
instrument.”*> An important difference from the present law lies, however, in the 
fact that under Section 1-105 the law of the forum is to be applied not only when 
the forum is the place of contracting but also when it is the place of performance (or 
even of just a part of the performance), while at present it is not definitely settled 
whether problems arising out of a promise contained in a negotiable instrument are 
to be decided under the law of the place of contracting or under that of the place 
of performance. In most jurisdictions that question is so widely open, indeed, that 
the courts may choose in each case as they please; and since both terms, place of con- 
tracting and place of performance, are vague, the contacts available to the courts 
are about as numerous as those listed in the Code. Only, at present the court may 

’° For the definition of the term, see U. C. C. §3-104. 

2° See pp. 2 and 6 of the 1950 Draft. 

* But quaere, where does a making, an indorsement, or an acceptance, etc., occur? If a negotiable 
instrument is endorsed in 4 and sent to the indorsee in B, is it endorsed in A, or in B, or partially in A 
and partially in B? 

°? Ouaere, why is the word “transaction” appearing in Sub-Division (a) not repeated in Sub-Division 
(b)? The omission might be regarded as indicative of an intention to have, under Sub-Division (a), the 


Act apply only to that part of an indorsement, etc., which occurs within the forum. 
28 The so-called principle of independence. 
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choose a foreign contact as well as the forum and in fact the courts tend to choose 
that law with which they feel that the transaction has the most essential connection. 
Under Section 1-105(3), however, the Act must be applied if any one contact exists 
with the forum even though the court may feel that it is less essential than others 
with a foreign jurisdiction. 

The greatest difficulty, however, is created by the fact that the principle of inde- 
pendence, established in Sub-Divisions (a) and (b), is coupled with the incompatible 
rule of Sub-Division (c). As far as that provision can be understood at all, it seems 
to require the application of the /ex fort to the entire chain of transactions in which 
the commercial paper is “involved” if that paper is “made, drawn or transferred 
within” the forum. If so understood, the provision would mean that the lex fori 
applies to every problem arising out of that paper and, beyond that, even to every 
problem arising out of every sale, credit, or any other transaction in which the 
paper appears in some way. If some payment is made by means of a commercial 
paper that has just once been negotiated in the forum, the forum’s law would thus 
apply—even retroactively—to every problem arising between the parties to the under- 
lying sale, even though that sale has no contact whatsoever with the forum. This 
result is so incredible that it throws grave doubts upon our interpretation of Sub- 
Division (c) of Sub-Section (3). But it is difficult to see in what other way this 
provision could be interpreted. 

3. The policy and technique appearing in the Code’s choice of law rules on sales 
and commercial paper equally appear in its choice of law rules on the other transac- 
tions within its scope. Their presentation and analysis would not add to, or modify, 
the impression that many of those contacts between a transaction and the forum 
which under the Code require the application of the forum’s law to the entire trans- 
action are so tenuous and often so unforeseeable that they can hardly be regarded as 
“sufficient to make such an application reasonable and not arbitrary.” In certain situ- 
ations the provisions of the Act produce such arbitrary results that their constitution- 
ality is subject to serious doubt. 

4. However, so far we have not yet spoken of that feature of the Act which may 
easily result in the gravest disturbances of interstate and international trade. 

One of the most firmly established and most generally recognized principles of 
the conflict of laws is that of the application of the lex ret sitae to problems concerning 
the title to corporeal things. The problems of determining whether or not and, if 
so, to what extent title has been transferred, encumbered, or disencumbered by a 
transaction purporting to do so, or by some other event alleged to have done so, 
is decided under the law of the place at which the thing was physically located at the 
time of the transaction or event in question.* If we wish to know whether a trans- 
action or an event that took place at 11:23 a.m. of July 1, 1950, resulted in a transfer 
from S to B of the title to a chattel, or in the creation for S of a security interest in the 


**See RESTATEMENT, ConFLICT OF Laws §§255-260, 265-267, 272-274, 279-281, 283, 284, 286, 294 
(1934). 
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chattel, or in any other alleged modification of the uUe situatibn ot the chattel, we 
consult the law of the place at which the chattel was located at 11:23 a.m. of July 
1, 1950. This rule is universally recognized today not only in this country but 
also abroad.” This striking unanimity finds its reason in the imperative de- 
mand of business for security. He who considers the purchase of a chattel or 
the extension of credit upon the basis of a chattel security, must have a way of as- 
certaining whether the title is in the would-be seller, pledgor, mortgagor, or debtor 
and whether and, if so, to what extent, the title is encumbered by security or 
other limited interests of third parties. Any attempt to ascertain the title situation 
requires both an investigation of the facts and an evaluation of the facts under 
the rules of some system of law. No such evaluation can be made unless the 
legal system to be consulted is clearly determined; it must be one system and it 
must be one that can be determined with ease and without complicating difficulties. 
While it may be wise policy in the conflict of laws to uphold an alleged contract 
when it is valid under just one of several laws, with respect to title problems the law 
to be consulted must be determinable unequivocally. Title must be found to be 
either in 4 or in B and little help could be derived from a rule which would mean 
that under X-law title is in 4 and under Y-law in B. Furthermore, the contact de- 
terminative of the relevant law must be as simple as possible. Both requirements 
are fulfilled by the rule of /ex ret sitae. If 1 wish to know whether the man who has 
offered to sell me his car has the full and unencumbered title, I look to the law 
of the place where the car was located at the time of the event which my seller 
alleges to have given him title, and if I wish to know whether at some subsequent 
time his title has been lost or encumbered I investigate whether there has happened 
any event that would have resulted in such consequences under the law of the place 
or places where the car happened to be. The same inquiries will be made if the 
Metropolitan Museum of Art wishes to find out whether a good title to the offered 
Rembrandt is in the offeror, or by a bank when it wishes to know whether it can 


safely accept a check, bill, note, warehouse receipt, stock certificate, or similar instru- 


ment delivered or endorsed to it. 

As a matter of fact, the certainty and simplicity of the rule of lex ret sitae is of 
peculiar importance with respect to negotiable instruments and negotiable title docu- 
ments. Speed is essential in their circulation. The easier the investigations which a 
careful prospective transferee has to make, the greater will be their commerciability. 
It has thus become one of the essential elements of negotiability that the claim or 
claims against the signer or signers are said to be “embodied” in the paper in the 
sense that any valid transfer of title to the physical piece of paper automatically 


25 See ARTHUR K. KUHN, COMPARATIVE COMMENTARIES ON PRIVATE INTERNATIONAL Law, on CONFLICT 
oF Laws 236 (1937); Ernest G. Lorenzen, Cases AND MATERIALS ON THE ConFLictT oF Laws 594 (5th 
ed. 1946); M. Wolff, in 4 ScHLEGELBERGER, REICHTSVERGLEICHENDES HANDWOFRTERBUCH 390. The 
only exceptions seem to be Spain (Cédigo civil, art. 10), Cuba (Cédigo civil, art. 10), and Quebec (Code 
civil, art. 6), whose Codes still adhere to the once general maxim of modilia sequntur personam. 
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carries with it the transfer of the claim or claims.** Since it is thus the transfer of 
the physical substratum which is relevant in the assignment of the claims, it follows 
that for purposes of the conflict of laws, the transfer of the claims “embodied” in a 
negotiable instrument is looked upon as the transfer of a chattel and that, therefore, 
the effectiveness and the effects of an alleged transfer are judged under the lex rei 
sitae, i., the law of the place where the paper was physically located at the relevant 
time.” For the analogous purpose of facilitating the circulation of goods, an analo- 
gous situation exists for documents of title. Transfer or encumbrance of the title to 
the paper is to imply the transfer or the encumbrance of the goods** and the location 
of the title to the paper cannot be ascertained with the required ease and speed unless 
it is subject to the rule of lex ret sitae. 

This entire system, which is the only one suitable to needs of modern business, 
will be overthrown if the Draft Uniform Commercial Code is enacted into law. 
By failing to separate, as is now universally done, the title problems from the con- 
tract problems, the Code makes the former dependent upon the latter. If a title 
problem arises in the courts of a state which has adopted the Act, it will have to 
decide it under its own law whenever the contract has with the forum any one of 
the numerous and often tenuous contacts established in the Act, even though the 
goods may never have been in the state. The result may be not only unfair but 
unconstitutional. 

Let us assume that in a sale of ascertained goods the only contacts with F are 
that the offer was made there and that it happens to be the forum, but that the 
goods neither are nor have ever been in F. If it is controversial whether title to the 
goods has passed from the seller to the buyer at the time of the making of the 
contract, the court would have to apply the Act and to hold under Section 2-401(2) 
that no transfer of title has occurred at that time. However, if the goods at the 
time of the making of the contract were in a state or country where the Act is not 
in force and under whose law title passes with the making of the contract, as is the 
case, for instance, under the present Uniform Sales Act or the French Civil Code,”® 
all courts which are not bound by the Act’s conflicts rules will hold that title has so 
passed. Thus for all these courts title is in B, while for the courts of F it is in S! 
It may well be held that such a decision of the F courts would constitute a taking 

26 See §3-201(1) of the Act: “Transfer of an instrument vests in the transferee such rights as the 
transferor has therein. . . .” 


*7Embiricos v. Anglo-Austrian Bank, [1905] 1 K.B. 677; United States v. Guaranty Trust Co., 
293 U. S. 340 (1934). 

*® See §7-502(1) of the Code: “. . . a holder to whom a negotiable document of title has been duly 
negotiated acquires thereby: 

(a) perfect title to the document; 

(b) perfect title to the goods; .. . 
But query whether this world-wide principle has been changed by §2-401(2), which provides that under 
a sale “unless otherwise explicitly agreed title passes to the buyer at the time and place at which the 
seller completes his performance with reference to the physical delivery of the goods . . . even though 
any documents of title are to be delivered at a different time or place. . . .” 

** Art. 1583. 
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without due process of law of the property of B, or of a creditor of B’s who has 
attached the goods, or with whom B has made a transaction for the grant of a 


security interest. 
Similar situations may arise with respect to commercial paper. Assume that a 


negotiable instrument that is payable in F, has been negotiated in X; F law will 
have to determine the effectiveness of the alleged transfer. If we assume that X is a 
European or Latin-American country, where title can be acquired by a bona fide 
endorsee under a forged indorsement and in a stolen paper,*’ the transferee would be 
retroactively deprived of his title, whenever his right would become litigious in F. 

The rigor of the rule is only insufficiently mitigated by Section 4-102(2), which 
very sensibly provides that “notwithstanding the provisions of Section 1-105 the 
liability of any bank for any action taken in the course of a bank collection is 
governed by the law of the place where the bank is located .. .” The policy of this 
provision, which will exclude decisions so unfair against foreign banks as that 
rendered in the case of Weismann v. Banque de Bruxelles*' should constitute the 
rule rather than the exception. In all probability the obviously inappropriate results 
of Section 1-105(3) would be held to be incompatible with the due process clause 


of the Fourteenth Amendment. 


I] 

In addition to the problems of policy and basic legislative technique discussed 
so far, Article 1-105 present some problems of formulation which, unless remedied, 
may produce trouble. 

1. In the Federal Version of Section 1-105 every one of the Sub-Sections 2 to 5 
contains a clause which renders the American Uniform Commercial Code applicable 
to every transaction of the kind in question 


“whenever the contract is in or affects interstate or foreign commerce.” 


We have to leave it to constitutional experts to judge the appropriateness of the 
words intended to bring under the Act all those “interstate” transactions which can 
be brought under it under the commerce clause of the Constitution of the United 
States. Our concern is solely with that part of the clause which subjects to the 
American Act any contract which “is in or affects foreign commerce.” For this 
country a contract would seem to be one in foreign commerce not only when it 
occurs between a foreign country and the United States, but also when it occurs 
exclusively between foreign countries and conceivably even when it occurs totally 
within one foreign country. If the Act were to become an Act of Congress with 
Section 1-105 in its present wording, it might well be interpreted to mean that an 
American court would have to apply the American Commercial Code to a sale made 
in France between a Frenchman and a Belgian, an indorsement of a negotiable 

*° Geneva Convention on Bills of Exchange, of 1930, Art. 16; Geneva Convention on Checks, of 1930, 


Art. 21. 
** 254 N. Y. 488, 173 N. E. 835 (1930). 
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instrument made by a Mexican to a Guatemalan in Mexico, the negotiation in 
Rome of an Italian investment security between an Italian and a Greek, a bank 
deposit made in Amsterdam by a Dane with a Dutch bank, or a letter of credit 
issued in Buenos Aires by an Argentinian bank to an Argentinian client to be 
used by him in a transaction with a Brazilian. Clearly, such decisions would be 
absurd. Perhaps, or probably, the courts would find ways to avoid them; but they 
would do so only by either going against the clear text of the Code or by declaring 
it unconstitutional under the Fifth Amendment. A rule, which would require 
American courts to apply American law to every transaction occurring in foreign 
commerce might also induce reprisals on the part of other countries. Quite prob- 
ably, the result was not intended by the draftsmen of the Code, but it seems to be 
required by the wording which cannot be left as it reads now. 

2. Similar effects are apt to be produced in consequence of the peculiar wording 
of Sub-Section (7) of the State and Sub-Section (6) of the Federal Version. 

Under this Sub-Section the parties are allowed to agree that their rights and 
duties shall be “governed” by the law of some jurisdiction other than the forum 
whenever a contract, instrument, document, or security has points of contact with one or 
more [jurisdictions] in addition to [the forum]; in the absence of such agreement [the | 
Act governs. 


That means that the /ex fori is to “govern” all transactions for which the parties 
have not stipulated otherwise and which have contacts with both the forum and one 
or more other jurisdictions. If understood literally, that provision would render super- 
fluous all preceding ones. Perhaps, the draftsmen intended to render the Act 
applicable only to those multistate transactions which have with the forum some 
one of the contacts mentioned in the preceding Sub-Sections of Section 1-105. But 
the text does not read so; perhaps the draftsmen believed the limitation to be 
superfluous because the contacts with the forum in the preceding Sub-Sections are 
already so broad and so numerous as to subject to the /ex fori practically every 
transaction having some contact with the forum. At any rate, the provision neatly 
summarizes the spirit of the Act. Being the best of all possible codes of commercial 
law, it ought to apply to all transactions which can possibly be brought under its 
scope. Such an idea is novel in modern times. Quite possibly, the lawyers of some 
other country regard their codes as the best possible ones in the world; but, at least 
as far as it is known here, none has challenged the world by declaring its laws 
applicable to all transactions which have some point of contact with it. Clearly, the 
provision cannot be allowed to become law. 

3. In several places Article 1-105 makes provision for the case where a contract 
“or transaction” is made or “occurs” in a certain contact with the forum.*” 


*? Sub-Section (2): The Articles on Sales, Letters of Credit, and Documents of Title apply “whenever 
. .. the contract . . . is made or the transaction occurs” within the forum. The same is said in Sub- 
Section (3) as to the articles on Commercial Paper and Bank Deposits and Collections, in Sub-Section (4) 
as to the Articles on Miscellaneous Banking Transactions, and in Sub-Section (5) as to the Article on 
Investment Securities. 
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What is the meaning of the words “transaction” and “occurs”? 
Does the word “transaction” apply to every step taken by either party in the 
course of the performance of the contract, e.g., the allocation by the seller of 


unascertained goods to the contract, shipment of the goods or of papers representing 
them, tender, delivery, inspection or acceptance of the goods, or tender or acceptance 
of the price? 

In that case, does the Act apply only to the transaction in question or to the 
contractual relation as a whole? In the former case, different aspects of the same 
contractual relation may have to be judged by different laws which may be incon- 
gruous with each other; in the latter the Act would be applied to a contractual re- 
lation which may have only slight contacts with the forum. Neither result would 
be desirable or consonant with the general policies of American conflict of laws. 

If, on the other hand, “transaction” has the same meaning as contract, the word 
is supererogatory and misleading. 

Possibly, the word “transaction” may have a broader meaning than the word 
contract, viz., that total chain of business activities of which a particular contract 
for sale is a part.** In that case the provision would be particularly undesirable as 
it might make the application of the /ex fori to a contract for sale dependent upon 
factors which may be totally unrelated to that particular contract. 

The indefiniteness of the noun “transaction” is aggravated by the use of the verb 
“occur,” the meaning of which is completely obscure. 

4. Sub-Sections (2), (3), and (5) declare the Act applicable “whenever the 
contract is to be performed or completed wholly or in part within” the forum. 
What is the difference between “performing” and “completing” a contract? The 
latter term is unusual in legal parlance. Where it is used at all, it is either in the 
context of contractual clauses providing that the price is not to be paid until the 
contract, 7.¢., usually the work ordered, is completed, or it is used with reference not 
to the performance but to the making of a contract. If in Section 1-105 the word 
“to complete” is to be synonymous with “to perform,” why is it then used at all? 
If it is to have a different meaning, it should be explained. 

5. Sub-Section (2)(d) speaks of a contract which “relates to or involves” goods 
having a certain contact with the form. Sub-Sections (2)(e), (3), (4), and (5), on 
the other hand, speak of a contract which “involves” certain instruments. What is 
the difference between the two verbs? What do they mean? Why is the phraseology 
of Sub-Section (2)(d) different from that of the others? 

6. Article 1-105(2)(e), of which we had already occasion to speak,** in addition to 
the problems already discussed, also presents a peculiar problem of formulation. 

In connection with the initial clause of Sub-Section (2), the provision reads as 
follows: 


83 Cf. p., 121-122, supra. 

*“It is in this sense that the word is used in the Comment to the Title of the Act: see pp. 2 and 6 
of the 1950 draft; supra, p. 121. 

®5 Supra, p. 118. 
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The Articles on Sales (Article 2), Letters of Ciedit (Article 5) and . . . Documents 
of Title (Article 7) apply whenever any contract or transaction within the meaning of 
any one of the Articles is made or occurs after the effective date of this Act and the contract 

(e) is an application or agreement for a credit made, sent or received within this 


re 


What is the meaning of this phrase? 

We have to ask how “the contract” can ever be “an application” for a credit. 
As long as an application for a credit is not accepted, it is not a contract. Thus, 
if read literally, the part of the Section referring to applications for credit does not 
make sense. If it is to have any meaning, the provision must probably be read as if 
it said that Articles 2, 5, and 7 apply “whenever . . . an application for a credit is 
made, sent or received within” the forum. If so read, the provision is superfluous, 
however, because it merely repeats what has been said already in Sub-Division (a) 
of Sub-Section (2), and the same statement can be made about Sub-Division (e) in 
so far as it deals with an “agreement for a credit made, sent or received within” the 
forum. Such an agreement simply is a contract “made, offered or accepted” in 
the forum within the meaning of Sub-Division (a). 


Ill 

We trust that our analysis of the conflict of laws provisions of Section 1-105 has 
shown that their adoption cannot be recommended. But what shall be done? 

There are three possibilities: 

First: To rewrite the provisions so that they constitute a set of rules in consonance 
with business needs and sound policies; or 

Second: To omit in the Code all general rules on its applicability and thus to re- 
vert to the common law rules of conflict of laws; or 

Third: While generally leaving to the common law the problems of the Act’s 
applicability, to insert in the Code a few provisions in order to clarify the common 
law rules where they are in doubt, or to modify or simplify them where they are 
unsatisfactory. 

1. The first method, #.e., that of re-writing the Act’s provisions on its applicability, 
would be so formidable a task that it could hardly be undertaken at the present stage. 

As we have tried to show, many of the objectionable features of the present 
provisions of the Act are caused by the fact that an attempt has been made to regulate 
problems of great complexity and delicacy by a few statutory rules of broad, general 
formulation. Even though the draftsmen have carefully avoided letting their rules 
appear as rules of conflict of laws, they are in fact so-called unilateral choice of law 
rules.** As such they partake of all the difficulties with which the formulation, 
especially the statutory formulation, of con‘licts rules has been beset. Of the 
numerous foreign attempts to codify conflict «f laws, none has been successful. 
The reason lies primarily in the youthful age ©! chat branch of the law. In the 


°° Cf. 1 Ernst RaBet, THE Conriict oF Laws: A Comparative Stupy 26 (1945). 
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Anglo-American countries the choice of law technique did not appear at all before 
the late eighteenth century; its application remained rare until well into the nine- 


teenth century; it did not become a generally taught law school course until the 
last few decades; and even today the average lawyer shys away from conflicts 
problems as from terra incognita. On the European continent, the conflict of laws 
has had a venerable history of more than seven hundred years. However, during 
almost all of that long time, it has been the subject matter of unsolved controversies 
and whatever stability had bee achieved broke down in consequence of certain 
basic features of the world’s political and legal organization. Both the Italian and 
the French schools of conflict of laws elaborated their doctrines as parts of a legal 
system superior to all those local laws whose fields of application were to be de- 
marcated from each other. The first attempts to view the rules of conflict of laws as 
parts of these very local laws were made by the Dutch jurists of the seventeenth 
century. But they failed to recognize all the implications of this fundamental inno- 
vation. The rules formulated by them were still repetitions of those worked out by 
their predecessors, especially Bartolus and D’Argentré. In England, and later in the 
United States, these rules came to be known in the condensed epitome of Ulrich 
Huber. On the continent, all efforts finally ended in the morass of the late statutist 
theory, the complete unworkability of which was demonstrated in the early 1840's by 
von Waechter.*’ An effort at a new beginning was made by Savigny,** but even 
he could not entirely free himself from the fetters of the century-old tradition. 
Ever since his days the conflict of laws has been the favorite domain of theorists, 
almost all of whom believed that all its problems could be solved through the 
formulation of a few broad general rules and principles. The contradictions between 
their various theories have created a state of uncertainty which has been aggravated 
by the inevitable efforts of the courts to decide individual cases upon their real 
merits. However, the compulsion felt by the courts to express their decisions in 
terms of the general rules has deprived many of these rules of any determinable cer- 
tainty. Only in very recent years has the insight been expressed that the complex 
problems of the conflict of laws cannot be adequately expressed in some few lapidary 
maxims. Both in this country and abroad this insight has produced proposals to 
do away with all choice of a law rules and to give the courts complete freedom to 
decide all conflicts cases upon their individual merits.** Such proposals, while 
understandable as reactions against the present confusion, would replace it by 
even greater uncertainty and unpredictability. 

8? Ueber die Collission der Privatrechtsgesetze Verschiedener Staaten, 24 ARCHIV FUER DIF. CIVILISTISCHE 


Praxis 230 (1843); 25 ad. at 1. 

88.8 SysTEM DES HEUTIGEN ROEMISCHEN Recuts (Guthrie transl. 2d ed. 1880). 

®° Cavers, A Critique of the Choice of Law Problem, 47 Harv. L. Rev. 173 (1933); Fraenkel, Der 
Irrgarten des internationalen Privatrechts, 4 ZE\TSCHRIFT FUER AUSLAENDISCHES UND INTERNATIONALES 
PRIVATRECHT 239 (1930); HiymMans, ALGEMEENE PROBLEMEN VAN INTERNATIONAL PRIVAATRECHT ZWOLLE 
(1937); for criticism of this view, see especially De Nova, SoLvzioNe DEL CONFLITTO DI LEGGI E 
REGOLAMENTE CONFACENTE DEL RAPPORTO INTERNAZIONALE. STUDIA GHISLERIANA, Series 1, n. 5 (Pavia 


1947). 
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The proposals of the Draft Code constitute another attempt to free commercial 
transactions from the over-refinements, complexities, and uncertainties of the present 
conflict of laws. Conflict problems are practically eliminated by simply subjecting 
to the Jex fori all transactions which have some connection with the forum. That 
at least is the effect of the detailed provisions of Section 1-105, and it would have 
been more simple and more candid to state that idea in just that way. It is, indeed, 
so stated in sub-section (7) of the State and sub-section (6) of the Federal Version, 
but probably against the intention of the draftsmen.* The idea simply to apply the 
law of the forum to all controversies is not new, but wherever it has occurred in any 
society of any complexity, it was supplemented by some device to eliminate from 
the domain of the /ex fori the decision of cases for which, because of the predomi- 
nance of foreign contacts, the application of the /ex fort would have been unfair. 
In Rome such cases were assigned to the jurisdiction of the praetor peregrinus, 
who would decide them under sus gentitm rather than under the peculiarly Roman 
ius civile. In the Middle Ages controversies arising out of inter-local commerce 
were the domain of the Courts Merchant and the world-wide Law Merchant rather 
than of the local courts and the local law; and for those cases which could not come 
before the Courts Merchant, the scholars and courts of Italy invented that very 
technique of choice of law from which our modern conflict of laws has been derived. 
In England a case could not be decided by the common law courts unless all the 
facts had occurred in England. Cases of international character were decided by the 
Courts Merchant, the Council, and other agencies. When, after the decline of 
these agencies, they were brought into the common law courts through the use of 
the fiction that the foreign place was located in England, it was soon felt necessary 
to adopt the continental method of applying foreign law in accordance with those 
conflicts rules that had been formulated by the Dutch lawyers of the sixteenth and 
seventeenth centuries.** A return to the old principle of indiscriminate application 
of the Jex fori would soon turn out to be as unworkable as the older attempts 
were, even if it were mitigated by the exclusion from it of the cases which do not 
have any contact at all with the forum. 

The desire to free commercial transactions from the vagaries of the present con- 
flicts law is understandable, but it cannot be fulfilled in the way proposed by the 
Draft Code. 

The exigencies of business and social life require a different approach, viz., that 
of breaking up the old over-generalizing rules and the formulation of new, more 
refined and more detailed rules which will assign the decision of every legal prob- 
lem to that legal system or systems with which it has, in the light of the forum's 


policies, its most essential contact or contacts. The type situations that have to be 
connected with a certain law must be formulated much more narrowly than they 


*° See supra, p. 126. 
*2.On the English developments, see A. N 
3 Law: A Century oF Procress, 1835-1935 342 (1937). 
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have been so far“? We are no longer justified in saying that torts are governed 
by one law or contracts by some other. Special rules of spatial reference must be 
formulated for such narrower problems as, for instance, that of determining 
whether a certain conduct is tortious, whether one person is liable for the conduct 


of another, whether one person liable for tortious conduct is entitled to contribution 
from another; or for the problems of determining which law's formalities must be 
complied with in order to conclude a valid contract, which law shall define what 
constitutes a breach of contract, which law shall define the remedies available in 
case of a breach, etc. A further breakdown will be necessary for different kinds 
of transactions. A choice of law rule appropriate for insurance cases may be in- 
appropriate for a contract for services, a surety contract, or a contract for trans- 


portation by rail, by highway carrier, by inland waterway, by sea, or by air. 


Obviously, this task of reformulating the choice of law rules in accordance with 
the exigencies of all conceivable type situations is gigantic. It has hardly been 
recognized and still less begun. Everywhere we find a feeling of dissatisfaction with 
present law, a stirring, and promising beginnings. But the time is not yet ripe for 
statutory formulation. The situation is strikingly illustrated by the groping vacilla- 
tions and uncertainties that have been encountered in all recent efforts to establish 
conflict of laws rules by international convention for even so seemingly simple 
problems as those appearing in the sale of goods, not to speak of the greater com- 
plexities of negotiable instruments or letters of credit.** 

2. What has been said would all seem to lead to the conclusion that it might 
be best for the Uniform Commercial Code to omit all conflict of laws rules. The 
courts would then simply have to apply the existing methods which, underdeveloped 
as they are, especially from the theoretical point of view, have usually resulted in 
fairly sound decisions. That approach would, of course, be the easiest way out and 
it might be the most sensible one in view of the almost insurmountable difficulties 
of formulating a complete set of rules applicable to all conflict of laws problems 
that may turn up in connection with the Code. Their formulation would be a time- 
consuming task which would require the cooperation of a considerable number” 
of experts. It could not be achieved at all, if the sponsors of the Code should 


press for its early adoption. 
Omission from the Code of all conflicts rules might be advisable for another 


reason. 
The Act, although called the Uniform Commercial Code, is not a comprehensive 


codification of the entire law of commercial transactions. It regulates those problems 


*2Cf, NeEUNER, Der SINN DER INTERNATIONALPRIVATRECHTLICHEN NoRM 131 (1932); 1 RABEL, 
ConFLicr OF Laws 92 (1945). See also Neuner, Policy Considerations in the Conflict of Laws, 20 
Can. B. Rev. 479 (1942). 

“Cf. 2 RaBet, Conriict oF Laws 480 (1948). 

“* Cf. Rabel’s well considered judgment on various recent foreign attempts to codify the conflict of 
laws as to contracts in a few broad rules. He properly calls them “the unconvincing product of divina- 
tion rather than inquiry.” RABEL, op. cit. supra note 43, at 483. 
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which are embraced within its terms, but it is supplemented by the entire body of 
“law and equity, including the law merchant and the law relative to capacity to 
contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mis- 
take, bankruptcy, or other validating or invalidating cause.”*° According to Section 
1-105, the courts of F would have to apply the Act whenever there exists with F 
any one of the contacts enumerated in the various provisions of the Section. But 
which law will the courts of F have to apply to the solution of a problem which 
arises in connection with such a transaction, but which is not covered by the terms 
of the Act, such as, for instance, a problem of capacity, agency, or misrepresentation ? 
Assume that the transaction in question is a contract for sale “made” in X, but 
“proposed” in F or relating to goods shipped in F; assume, furthermore, that under 
the rules of conflict of laws as generally recognized in F, problems relating to the 
validity of a contract are to be determined under the law of the place of contracting. 
In such a situation, the courts of F would have to apply the Act to all problems which 
are regulated by its provisions, but the law of X to all other problems relating to the 
validity of the contract. Is such a situation advisable and compatible with good 
business practice? Is it ever feasible in such a way to dismember a transaction and 
to apply different laws to problems which may be so closely connected with each 
other that their determination under different laws may well lead to incongruities? 

But if in spite of all the difficulties, it should be decided that the Code ought to 
contain provisions on its applicability to multi-jurisdictional transactions, attention 
ought to be paid to the various attempts which which have been made in the re- 


cent past to work out on an international scale choice of law rules for commercial 
transactions. The most remarkable attempt of this kind made for sales is the 
Draft Convention on Conflict of Laws concerning Sales of Chattels. It is the last 
of various successive drafts prepared for and by the Sixth Hague Conference on 
Conflict of Laws (1928),*° and it was prepared subsequent to that Conference by a 


“8 See §1-103, U. C. C. (Spring, 1950). 

*° The earlier drafts and the discussions of the Conference are published in Conrérence pe La Have 
pE Droir INTERNATIONAL Privé. ACTES DE LA SIXIEME SESSION 376 ef seq. (1928). For the extensive 
documentation, especially the governmental replies to a questionnaire prepared by the Royal Government 
of the Netherlands, see ConFérENcE pE La Haye pe Droir INTERNATIONAL Privé; DocUMENTS RELATIFS 
A LA SIxiIEME Session (1928). For discussions of the work of the Conference, see L. Strisower, Das 
Internationale Privatrechtes Kaufvertrages in den Entwiirfen der Sechsten Haager Privatrechtskonferenz, 
7 ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT 318 (1931); J. de la Morandieére, 
La Sixieme Conference de La Haye, JOURNAL DE DROIT INTERNATIONAL PRIVE (CLUNET) 281 (1928); 
B. C. J. Loder, La Sixiéme Conférence de droit international privé, TRANSACTIONS OF THE GROTIUS SOCIETY 
7 (1929); ALTsrorTrEeR, Diz BERATUNGEN DER 6. HAaGER PRIVATRECHTSKONFERENZ. 1928 JURISTISCHE 
Wocuenscurirt 1987; Gutzwiller, Das International privatrecht der Haager Konferenz, 2 ScuweizeR- 
ISCHES JAHRBUCH FUR INTERNATIONALES Recut 48, 81 (1942). Cf. also the comprehensive discussion by 
A. Bagge, Les conflits de lois en matiére de vente de biens meubles corporels, 25 RecuEIL DES Cours DE 
L'Acapémie ve Droir INTERNATIONAL 125 (1929). 

The Hague drafts were preceded and influenced by the work of the Institut de Droit International, 
published in 33 ANNuaIRE DE L'INSTITUT DE DROIT INTERNATIONAL (1927), vol. 2, p. 875, vol. 3, pp. 169, 
194; and the various drafts and discussions of the International Law Association, which are published 
in INTERNATIONAL Law Association, REPORT OF THE 34TH CONFERENCE 481, 707, 718 (Vienna 1926), 
(Vienna Rules), and Report oF THE 35TH CONFERENCE 44, 271 and 437 (Warsaw 1928), (Draft Inter- 
national Rules on C. I. F. Contracts), and pp. 135 and 293 (Sales); of special interest is the expression 
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special Committee, presided over by Professor Algot Bagge of Sweden, when the 
Conference itself had been unable to reach agreement on the delicate topic. Since 
the draft Convention is brief and full of ideas suggestive for the purposes of the 
Uniform Commercial Code, it may not be amiss to reproduce in an Appendix to 
this article the text, which seems to be little known in this country.*? 

In the field of negotiable instruments attention should be paid not only to the 
fundamental work of Professor Lorenzen** and the experiences in British countries 
with Section 72 of the English Bills of Exchange Act,*’ but also to The Geneva Con- 
vention on Provisions Concerning the Conflict of Laws Relating to Bills of Exchange 
of 1930," and the Geneva Convention on Provisions Concerning the Conflict of 
Laws Relating to Checks of 1931."! 

Rules attempting to codify the conflict of laws relating to negotiable instruments 
are also contained in Articles 23-39 of the Treaty on International Commercial Ter- 
restrial Law, signed at Montevideo on March 19, 1940." Provisions touching upon a 
variety of topics covered in the Uniform Commercial Code can be found in nu- 
merous sections of the Pan American Code of Private International Law (Cédigo 
Bustamante) of 1928.** 

3. For all the reasons stated it would seem to be best to drop from the Acct all 
the provisions on its applicability, except those special rules contained in its various 
Articles on particular transactions and, nerhaps, a general clarification of the per- 
missibility and scope of the parties’ freedom by their own choice to determine the 
law of their contract. 

a. But even a provision on party autonomy would not be easy to express in 


statutory language. The problem of party autonomy has been the subject of much 
controversy in this country and abroad.™* In spite of all theoretical objections the 
courts of practically all countries have shown a remarkable unanimity in recognizing 
the parties’ freedom by themselves to fix the law by which their contract is to be 


of the international businessman's point of view in OPINIONS OF THE INTERNATIONAL CHAMBER OF Com- 
mMeRcE, published on p. 707 of the Report of the 34th and on p. 440 of the Report of the 35th Conference. 
In the formation of these Opinions, American business circles exercised a considerable influence. 

*7 Infra p. 140. 

“* THe ConFiict or Laws RELATING TO BILLs AND Nores (1919). 

*? See A. V. Dicey, Conriicr oF Laws 678 (6th ed. Morris, 1949); Grorrrey C. CHEsHIRre, Private 
INTERNATIONAL Law 357 (3d ed. 1947); MARTIN Wo rr, PRIVATE INTERNATIONAL Law 484 (1945); JOHN 
D. FALconBRIDGE, Essays ON THE ConFLicr oF Laws 269 (1947). 

5° Text in League of Nations Document C. 347(1). M. 143(1). 1930, II; for a discussion see Hudson 
and Feller, The International Unification of Laws Covering Bills of Exchange, 44 Harv. L. Rev. 333, 370 
(1931); Gutteridge, Unification of the Rules of Conflict Pertaining to Negotiable Instruments, 16 J. 
Comp. Lec. & INT'L L. 53 (3d ser. 1934). 

5. Text in League of Nations Document C. 194.M.77, 1931. B: for a discussion see Feller, The Inter- 
national Unification of Laws Concerning Checks, 45 Harv. L. Rev. 668, 692 (1932). 

°? English text published in 37 AM. J. INT'L L. 37 (1943 Supp.); for a discussion, see Rabel, Revision 
of the Treaties of Montevideo on the Laws of Conflicts, 39 Micu. L. Rev. §17 (1941). 

® Sections 105-109 (property), 164-174 (obligations in general), 175-186 (contracts in general), 
194/5 (sales), 214-219 (security interests), 263-273 (negotiable instruments); the English text is pub- 
lished in 4 Hupson, INTERNATIONAL LEGISLATION 2279, No. 186. 
®*See 2 Raber, Conriicr or Laws 357 (1948). 
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“governed.” Wisely, the drattsmen ot the Code have tollowed suit. The determina- 
tion of the law of the contract by the parties themselves is the surest way to avoid 
uncertainty on a point that may well be vital and that otherwise might result 
in disastrous litigation. 

As to the permissible scope of the parties’ stipulatio iuris, we find in this country 
and in England a controversy as to whether or not the parties’ choice shall be limited 
to the laws of those jurisdictions with which the contract has some actual contact. 
That problem would seem to be a purely academic one, however, provided it is 
made clear that the contact required must not necessarily be one of those which are 
traditionally resorted to in the conflict of laws. Parties to a sale may have good 
reasons, for instance, to subject their contract to the law of the place of the insurer 
of the goods, or of the place where the commerce in the commodity in question is 
centered. It may thus be desirable to express such possibility more clearly in the 
Act than it is now. 

While it may appear doubtful whether the parties should be generally restricted 
in their choice to the laws of a limited number of jurisdictions, it may well be 
advisable to establish topical limits to the parties’ freedom of choice. The task of 
formulating all such limits would be a formidable one, however. In continental 
theory as well as in England it is frequently said that party autonomy can, or ought 
to, be permissible only within the sphere of freedom of contract as allowed by the 
proper law of the contract, but that the parties may not eliminate by their own fiat 
the mandatory norms of that law. Occasional expressions of this thought can also 
be found in this country.®* That idea is based upon the assumption that there 
exists for every contract a proper law, so to speak, in the nature of things. That 
this assumption is fallacious, has been shown repeatedly.°® Which law is the proper 
law of a contract is a question of the conflict of laws. Its rules can be contained only 


in some legal system superior to all or, at least some, local laws, or in the system of 


the forum. A legal system containing conflicts rules for contracts, that would 
be superior to the laws of the sovereign nations of the earth, does not exist 
at the present time. So far as the states of the Union are concerned, it might 
be possible that rules superior to state conflicts law might be contained in federal 
law, especially in the Constitution of the United States. After a short-lived 
effort to discover such rules in the due process clause of the Fourteenth Amendment 
and the full faith and credit clause, the Supreme Court has now taken the position 
that conflicts law is state law,*’ 
venting flagrant abuses or of taking care of certain narrowly defined special needs.™ 


subject to federal control only to the extent of pre- 


At present, conflict of laws is thus local law both in international and interstate rela- 


58 71d. at 394; CHESHIRE, INTERNATIONAL ConTRAcTS (1949). 

5 RABEL, op. cit. supra, at 427; Rheinstein, Review of Farconsrince, Essays on THE ConFiict oF Laws, 
15 U. or Cu. L. Rev. 478, 484 (1948); Mann, The Proper Law of the Contract, 3 Int’v L. Q. 60 (1950). 

7 Klaxon Co. v. Stentor Electric Mfg. Co., 313 U. S. 487 (1941); Griffin v. McCoach, 313 U. S. 498 
(1941). 

58 See supra pp. 119-120. 
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tions. The only law competent to determine the proper law of a contract is that of 
the forum. Within the limits of international or interstate decency, that law is thus 
free to determine the contact determinative of the proper law of a contract. The 
local law may choose as such contact the place of contracting, or the place of per- 
formance, or some other place deemed to be relevant, and it may just as well choose 
that place which the parties have indicated as relevant for them. No logical or legal 
difficulties stand in the way of such a determination, and in view of the practical 
needs of business it is a wise one. 

It is quite a separate problem whether the forum ought to limit the parties’ 
freedom of choice for other reasons of wise policy. Where a contract is closely con- 
nected with the territory of the forum, it may be found expedient or even necessary 
to prevent the parties from evading all, or some of, the mandatory norms of the 
lex fori. A state may or, indeed, should prevent, for instance, parties who reside 
within it evading its usury laws by the simple expedient of stipulating a foreign 
law. In other words, the forum will naturally be anxious to prevent party autonomy 
from being used to evade its “public policy.” It should be remembered, however, 
that the forum does not have a legitimate interest to enforce its public policy ex- 
cept with respect to transactions which have a real bearing upon its economy or 
social structure. The Supreme Court thus properly prevented the application of a 
Texas statute to a contract devoid of all Texan contacts, even though Texas regarded 
the statute as expressive of an important Texas public policy.” 

It is again a different question to what extent, if any, a state should try to pre- 
vent the evasion of an important public policy of another state or country. Obviously, 


that question should be raised only where there exists such a real contact between 


the contract and the state or country in question that a violation of that state’s or 
country’s laws would appreciably affect its economy or social structure. Such me- 
chanical contacts as place of contracting or place of performance are of little help in 
this respect. But even where the foreign state or country might be actually affected, 
the forum’s decision will be guided primarily by political considerations. An Ameri- 
can state may be more concerned about impairments of the economy or social 
structure of a sister state or a friendly foreign nation than about a foreign nation 
showing hostility towards, or being at war with, the United States; and even in the 
relations among themselves the states of the Union have often shown a marked 
disregard for each other’s public policies—vide Reno divorces, Delaware corporations, 
and the states’ general refusal to enforce each other’s revenue laws. 

The parties’ freedom of choosing the law of their contract should be restricted in 
one further respect. There are cases in which the law of the contract is chosen not 
by both parties but by the one who is strong enough to impose his choice upon the 
other. Obviously, in such situations the stronger party will choose the law that he 
regards as the most advantageous to him, especially one that will exclude protections 


5° Home Insurance Co. v. Dick, supra note 12. 
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that might be available to the weaker party under some other law. Such an abuse 
of party autonomy should not be tolerated. 

A further problem arises with respect to the applicability of the parties’ choice 
of law to problems of the very validity of the contract. The stipulatio iuris usually 
appears as a clause in a more extensive contractual instrument. How can that clause 
be valid if the entire contract is invalid? How can that clause be resorted to when 
the very litigation turns about the validity of the contract? Legal theory has tried 
to deal with the problem in various ways, either by exempting the problems of con- 
tractual validity from the sphere of party autonomy and subjecting them to a “proper 
law” chosen by objective criteria, or by applying the internal contract law of the 
forum.” However, the logical difficulty is more apparent than real. It arises only 
if the stipulatio juris is regarded as a contractual transaction or as a part of a con- 
tractual transaction, a “connecting contract,” which is effective only if it fulfills all 
the requirements of a contract in the technical sense of the word. 

However, if the conflicts law of the forum uses the parties’ determination of the 
lex contractus as a contact, it refers to this in a special sense just as it may refer to 
place of contracting, place of performance, residence, or place of wrong. The forum 
can and must make its own definition of all such terms; it must define what it 
means when it speaks of “agreement of” or “determination by” the parties. If it so 
chooses, the forum’s conflicts law might define these expressions in terms of its own 
internal law of contracts, or it may choose to refer to the contracts rules of the place 
of contracting or some other place. However, any such reference would be incon- 
gruous with the rationale underlying the very recognition of party autonomy. 
In all countries party autonomy is recognized because it results in the application to 
contractual problems of the law which the parties had before their minds when 
they made, or attempted to make, their contract. It is this law the application of 
which will most certainly correspond to the parties’ expectations and calculations and 
will thus avoid unpleasant surprises more certainly than any other. The term 
“law agreed upon by the parties” is but an imperfect expression of what really counts, 
viz., “the law which the parties had before their minds when they made, or at- 
tempted to make, their contract.” If so understood, the problem of how to apply 
the law “agreed upon” by the parties to questions concerning the very validity of 
this “agreement,” disappears, or rather reveals itself as an apparent rather than a real 
problem. But there appears in its stead another problem, viz., that of determining 
which law, if any, the parties had before their minds at the relevant time. This 
problem is a factual one, but it must not be obscured by a statutory text. That, 
however, is exactly the case when the statute says that the parties may “agree” upon 
a certain law. 

Such a formulation may also induce one or both of two equally inappropriate 
ideas, both of which have frequently misled legal thought. The first of these ideas 


°° Bajic, The Connecting Contract, 3 CAHIERS DE FRONTENEX 1, 12 (1947). 
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is that, in order to be effective, the “agreement” of the parties must be express, #.<., 
clearly stated in so many words in some clause of the contract. The other idea is 
the very opposite, viz., that of searching for and finding an “implied” agreement in 
cases where actually the parties, or one of them, had no ideas at all with respect to 
the law under which possible future controversies might have to be decided. Few 
ideas have resulted in so much mischief as this. Either the parties, #.c., necessarily 
both, had some law before their minds, or they had not. In the former case that 
law should be applied; in the latter the contract must be tied to some legal system 
by some objective criteria. On the other hand, there is no reason why the parties’ 
consonant ideas as to the law of their contract ought to be express, as long as they 
can at all be ascertained by means of proof regarded to be sufficient and appropriate 
by the forum. 

It should be clear by now that it would be a difficult and delicate task to express 
in statutory language all the considerations just stated. None of the policies indicated 
can be effectively pursued by a mechanical limitation of the parties’ choice to the 
laws of those jurisdictions with which their contract has actual contacts. 

The observance of the forum’s public policy can be achieved with comparatively 
least difficulty through the insertion of a proviso, which ought to be so formulated, 
however, as to exclude the application of the forum’s mandatory laws to transactions 
which do not have a sufficiently close connection with the forum’s economy and 
social structure. 

The statutory expression of the policies determinative of a desire of the forum to 


prevent the “evasion” of important mandatory laws of some foreign state or country 


presents greater difficulties. In France and other countries following French juristic 
thought, the term “international public policy (ordre public international)” has been 
sought to be used for this purpose. It is practically unknown in this country; it would 
not fit interstate relations, and it is exceedingly vague. Its use can hardly be recom- 
mended for the Uniform Commercial Code. 

The problem of preventing a party from unduly imposing upon the other a cer- 
tain choice of law could be taken care of by means of the concept of unconscionable- 
ness. Section 2-302 provides that 


If the court finds the contract or any clause of the contract to be unconscionable it may 
refuse to enforce the clause or strike any unconscionable clauses. . . . 


At present this provision, being contained in Article 2 of the Act, applies only to 
sales. If it were transposed to Article 1, it could be invoked to prevent an uncon- 
scionable stipulatio iuris in all types of commercial transactions. 

If the Code is at all to contain a provision on party autonomy, something must 
also be said about those cases where the parties cannot be found to have had any 
particular law before their minds or those which are not within the scope of their 
choice. A reference for these cases to the common law rules of conflict of laws 
would be the simplest solution. If, in addition, the Code is also to contain conflict 
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rules of its own for cases not covered by party autonomy, it will be necessary to retain 
some such provision as is now contained in Sub-Section (7) of the State and Sub- 
Section (6) of the Federal Version. However, these provisions must be reformulated, 
as it would be monstrous, especially in international relations, to apply the /ex fort, 
whenever the transaction has some undefined contact with the forum and the parties 
have not made a stipulatio iuris. 

b. Of the special conflicts provisions contained in the body of the Code, Section 
4-102, protecting a collecting bank against liability for conversion under some law 
other than that of its own place, has already been mentioned as commendable. If 
Section 1-105 were retained in any such form as the present one, Section 4-102 would 
be indispensable. 

The same holds true of Sections 9-103 and 10-102, which apply the rule of /ex 
rei sitae to title problems arising out of security transactions and bulk transfers. The 
former Section also introduces a new and workable approach to the problem of how 
to deal with security interests created in a chattel while it was in one jurisdiction, 
which has subsequently been brought into another. 

A final problem is suggested by Section 11-103 which provides that the Article 
on Documents of Title (Article 7) does not “supersede or modify the provisions of 
any treaty.” Under a generally recognized doctrine an Act of Congress which is 
incompatible with an existing treaty, supersedes the treaty at least as internal 
law of the United States.*’ Thus, if the Code is adopted as an Act of Congress all 


contradictory treaty provisions are superseded or modified by the Articles of the Act 
other than Article 7. Is this limitation necessary? Would it not seem wiser, in the 
interest of the United States in undisturbed foreign relations, expressly to extend the 
rule of Section 11-103 to the entire Act? 


IV 


While the bulk of the provisions of Section 1-105 is concerned with the applica- 
tion of the Act in space, it also undertakes to regulate the Act’s application in time 
in a short phrase which recurs in every one of Sub-Sections (2) to (6) of the State, 
and (2) to (5) of the Federal Version. It reads as follows: 


The Articles on . . . apply whenever any contract or transaction within the terms of 
any one of the Articles is made or occurs after the effective date of this Act... . 


The seemingly simple provision bristles with problems. They are created by the 
use of the indefinite word “transaction.”** If that word were deleted, it would be 


*? Whitney v. Robertson, 124 U. S. 190 (1888). 

** If a contract to sell is concluded before the effective date of the Act and delivery of the goods is 
tendered or made after that date, is such tender or such a delivery a “transaction” to which the Act 
applies, ¢.g., with respect to the manner of the seller's tender of delivery (2-503), or of shipment by the 
seller (2-504), or the seller’s shipment under reservation (2-505)? Does a financing agency, by making 
after the effective date of the Act payment or advances against a draft relating to a shipment, acquire the 
rights stated in Section 2-506, even though the contract to sell was concluded between buyer and seller 
before the effective date of the Act, or the agreement between the financing agency and the buyer or 
seller was so made, or the delivery of the goods preceded the payment made by the financing agency? 
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clear that the Act is not to apply to any problem arising out of a contract concluded 
before its effective date. But would such a flat rule be appropriate? There are situa- 
tions in which application of the new law would not only not work an injustice but 
would be likely to be expected by the party or parties concerned. Once the Act 
had gone into effect a buyer might well expect that the new law determines the 
modalities of his right or duty to inspect the goods and that he has effectively pre- 
served his rights if he has done whatever the new Act requires him to do. He could 
hardly be expected to inquire in every case of improper delivery whether the contract 
was made before or after the effective date of the Act and to revert to the formalities 
of the old law in the former case. On the other hand, it would be irrelevant to the 
selier whether the buyer follows the formalities of the old or the new law. 

Any legislation purporting to regulate the temporal sphere of application of the 
new Act, would have to take care of all these varying needs and expectations. While 
the present wording is so ambiguous as to be meaningless, a rule which would com- 
pel the application of the pre-Code law to all problems arising out of a pre-Code 
contract would be too crude. 

The drafting of provisions which would take adequate care of all possible prob- 
lems of intertemporal law would be difficult. However, no express provision seems 
to be needed at all as the courts have long been dealing with problems of this kind. 
The vast body of existing case law on problems of retroactivity vel non of new 
statutes would seem to be a more flexible guide than any oversimplifying legislative 
text. and thus the most advisable method, again, would be that of saying nothing. 

Cf all the > ovlems presently dealt with in Section 1-105, there is only one which 
nusi pe taken care of by express statutory provision, viz., that of determining the 
scype of application of the Act as a federal law if it were to be adopted by Congress. 
The Act would then have to say that it is to apply, qua federal law, in all cases 
which under the common law rules of conflict of laws are to be decided under the 
law of a federal territory, and to all transactions in or affecting interstate or foreign 
commerce which, under the common law rules of conflict of laws, are to be decided 


Where any improper tender or delivery was rejected by the buyer before the effective date of the Act, 
may after that date the seller avail himself of Section 2-508 to cure the improper tender? Does the 
old or the new law regulate the buyer's right or duty to inspect the goods if the contract was made before 
the effective date of the Act and delivery thereafter (cf. 2-513)? 

Does an event occurring after the effective date of the Act and constituting under the Act a breach 
constitute a “transaction” within the meaning of Section 1-105 so that the characterization of the event 
as a breach vel non and its effects as a breach are determined by the new law? 

What about the remedies? What is, for instance, the situation where the contract to sell was made 
before the effective date of the Act and the buyer's insolvency was discovered by the seller after that date? 
Does Section 2-702 apply? 

Where the contract was made before the effective date of the Act and after that date “the buyer 
wrongfully rejects or zevokes acceptance of goods or fails to make a payment due on or before delivery 
or repudiates with respect to a part or the whole,” are the seller's remedies determined by Section 2-703? 
Also, which law—the old or the new—determines in this situation whether the buyer's rejection was 
“wrongful” or whether his conduct amounted to a “repudiation"’? 

What are the buyer's remedies if, upon a contract concluded before the effective date of the Act, 
allegedly defective goods are tendered or delivered after that date? 

What is the measure of damages for a breach occurring after the effective date in a contract concluded 


before? 
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under the law of the United States of America. As for the rest, silence would be the 


best policy. 


APPENDIX 


Drart ConvENTION oN Conriicts oF LAws WITHIN THE FreLp oF SALEs or CuHatrers® 


Article 1. This Convention applies to conflicts of laws in the field of sales of chattels, 
except sales of ships and other registered vessels, sales of registered aircraft, and sales 
under judicial authority or sales upon attachment. 

For purposes of application of this Convention there are assimilated to sales, contracts 
for the delivery of chattels to be manufactured or produced, provided the party which 
binds himself to make delivery has to furnish the materials necessary for the manufacturing 
or the production of the goods. 

Article 2. The sale is governed by the internal law of the country designated by the 
contracting parties. 

This designation must either appear in an express clause or must be clearly apparent 
from the provisions of the contract. The conditions relating to the parties’ consent as to 
the law applicable are determined by that law. 

Article 3. In case of default of a law declared to be applicable by the parties under the 
conditions provided in the preceding Article, the contract is governed by the internal law 
of the country where the seller has his habitual residence at the time at which he receives 
the order. If the order is received by a commercial establishment of the seller, the sale 
is governed by the law of the country in which this establishment is situated. However, 
the sale is governed by the internal law of the country in which the buyer has his habitual 
residence or in which he has the commercial establishment by which the order was made, 
if it is in that country that the order has been received either by the seller or by his repre- 
sentative, agent, or travelling salesman. 
Article 4. If the sale is one made at an exchange or at a public auction, the contract is 
governed by the internal !aw of the country in which the exchange is located or in which 
the auction takes place. 
Article 5. Any express clause to the contrary notwithstanding, the internal law of the 
country in which there has to take place the inspection of the goods delivered by virtue of 
the sale, applies with respect to the form and the period within which the inspection and 
notification has to be made as well as with respect to the measures that have to be taken 
in the case of a refusal of the goods. 
Article 6. The present Convention does not apply to conflicts of laws relating to 

(1) the capacity of the parties; 

(2) the form of the contract; 

(3) the transfer of title, with the understanding, however, that the passing of the 


risk is subject to that law which is applicable by virtue of the present Convention; 

(4) the effects of the sale as to any person or persons other than the parties. 
Article 7. In every one of the states adhering to the present Convention, the application 
of the law determined by this Convention may be excluded for reasons of public policy. 
®* Translated from the French text as published in 7 ZEITSCHRIFT FUER AUSLANDISCHES UND INTER- 


NATIONALES PRIVATRECHT 957 (1933). 





THE PROPOSED UNIFORM COMMERCIAL CODE 
AS A PROBLEM IN CODIFICATION 


Freperick K. BeuTei* 


The knowledge of an English Lawyer is nothing but a beggarly account of 
scraps and fragments. His memory may be stored with numerous particulars, but of 
the law as a whole, and of the relations of its parts, he has not a conception. Austin.t 


To correct this condition still existing in America almost a century later, was one 
of the purposes behind the projected codification of the commercial law. 

The proposed Uniform Commercial Code is probably the most important piece 
of business legislation ever prepared in the United States, if not in the world. It 
compares favorably in volume and subject matter with the French and German 
Commercial Codes. Because the Code is designed to have the force of law and 
control the major part of interstate mercantile and financing transactions, whereas 
the Restatement is non-official and has no more than advisory effect, it is more im- 
portant than the American Law Institute Restatement of the Law. 

The new Commercial Code, the product of very complete and important 
cooperation between the American Law Institute and the Commission on Uniform 
Laws, comes into being with the prestige and the promise of success assured by the 
joint efforts of these two great legal organizations. The fact that the Commission 
on Uniform Laws is willing to replace sixty years of successful effort in the creation 
and adoption of the Uniform Negotiable Instruments Law, the Warehouse Receipts 
Act, Sales Act, Bills of Lading Act, Stock Transfer Act, and other statutes which 
have succeeded in obtaining substantial uniformity of legislation in their field, shows 
that the commissioners have justifiable faith in the project. 

For the purpose of this discussion the old quarrel between codification and non- 
codification as to which can establish the best system of law can be set aside. So far 
as uniform commercial laws are concerned, fifty years’ experience has established the 
fact that codification is the only successful means to uniformity where so many 
separate jurisdictions are involved. The writer, from the beginning,’ has been one 
of the hardiest supporters of the project, and believes it feasible and the only 
present solution to the pressing problem of unifying the basic law of commercial 

* A.B. 1921, Cornell University; LL.B. 1925, S.J.D. 1928, Harvard University. Professor of Law, 
University of Nebraska. 

+II Lectures ON JURISPRUDENCE 1117 (3d ed., Campbell, 1869), JERomMe Hatt, READINGS IN JuRiS- 
PRUDENCE 333 (1038). 

* As far back as 1932 the writer recommended complete codification of the uniform commercial laws. 
Beutel, The N. 1. L. Should Not Be Amended, 80 U. or Pa. L. Rev. 368, 385 (1932): see also, BRANNAN’S 
NEGOTIABLE INSTRUMENTS Law 1124 (Beutel, 5th Ed. 1932); Beutel, The Proposed Bank Collection Act 
and Possibility of Recodification of the Law of Negotiable Instruments, 9 TuLane L. Rev. 378 (1935). 








142 Law anp ConTEMPORARY PROBLEMS 


transactions. It is the type of endeavor which deserves every success and the co- 
operation of the best talent that the legal and commercial field has to offer. 

Since the Code is still in a very fluid state and particular provisions are subject to 
radical change at any time, the present discussion will be confined to general prin- 
ciples and broad outlines, using as a basis of reference the proposed final draft of 
the spring of 1950 as changed by the September revisions. 

The policy behind the Code is superb, the only question remaining is the quality 
of the present product. 


I 


SPONSORING ORGANIZATION AND WorKING PERSONNEL 


As indicated by the Comment to the title section of the Code,” the project is the 
joint effort of the Commission on Uniform Laws and the American Law Institute. 
Its production is under the direct supervision of a drafting board headed by Judge 
Herbert F. Goodrich, Director of the American Law Institute. The actual drafting 
was done by members of the faculties of leading law schools who were individually 
designated to draft various sections. Each section has a group of advisers con- 
sisting of specially selected judges, practicing lawyers, and law teachers. The advisers 
meet with the draftsmen on frequent occasions to debate and alter the draft both 
as to substance and form. After a draft has cleared the advisers it is examined 
by the Council of the American Law Institute and either the Commercial Acts 
Section or the Property Acts Section of the Conference of Commissioners on Uni- 
form Laws. Thereafter it is discussed in a joint meeting of the Commission and 
American Law Institute, where controversial matters are debated and settled in 
democratic fashion by a majority vote of those present. Then the Code returns 
to the draftsmen for further alteration in accordance with the results of the debate, 
and sometimes the process is repeated. The proposed final draft contains about 
three pages*® with names of prominent lawyers, judges, and law teachers who are 
engaged in this process of codification. 

Although the array of talent is very imposing, a careful examination of the 
process will show that most of these people have only casual connection with the 
Code. The pressure to complete the work within the five years prescribed by the 
financing foundation has been so great that the proposed drafts to be discussed in the 
larger meetings have usually come to the hands of the members only a few days be- 
fore the gathering; and it is not uncommon for the agenda, draft, or subject of the 
debate to be handed to those present after they are seated in the committee rooms. 
Under these circumstances, since the members are all busy people, they have been 
able to give the drafts only casual examination. The debate that follows by the 
members of the drafting staff and those assembled for the discussion presents a one- 


* Pp. 2ff. Proposed Final Draft, Uniform Commercial Code (Spring, 1950). Unless otherwise desig- 
nated, hereafter references to sections will be to this edition as corrected by September, 1950, Revisions of 
Articles 2, 4 and 9. Page numbers, unless otherwise indicated, will be to the Spring edition. 

* See pp. 4-6 inclusive. 
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sided picture in which a completely prepared draftsman debates with necessarily 
unprepared members. The result has been that, even in shocking examples of 
errors in the Code,‘ a majority of those present, being unacquainted with the sub- 
ject of the debate, have almost always voted in favor of the proposed draft. Thus 
many errors in policy and draftsmanship which would have been exposed by a 
more complete study by the larger groups are approved for final publication under 
this one-sided procedure. 

The real work of drafting and criticism is done by the smaller group of drafts- 
men and advisers under the direction of Professor Karl N. Llewellyn who has much 
experience in this type of work.® It is upon their shoulders that the greater burden 
of creating a workable code must necessarily fall. In setting up this inner organi- 
zation the plan of the American Law Institute, with only slight changes, has been 
adopted. 

The eight or more draftsmen who are creating the Code, as set out in an earlier 
draft,® all seem to be people who are or at some time have been law teachers. At 
the time of their appointment three had held full professorships, the rest were of 
lower academic rank. Five of the ten articles of the Code seem to have been in 
the direct charge of Professor Llewellyn* and the remainder® were drafted by the 
other seven under his supervision. 

The draftsmen for each article have had a group of advisers totaling twenty- 
two individuals® divided into committees of not over six or seven persons for each 
Article made up of judges, law professors, and practicing lawyers, many of whom 
served on more than one committee. The make-up of the various advisory groups 
seems to be as much on a basis of representation of membership in the Institute and 
the Commission on Uniform Laws as on the expert qualifications of the individuals 
chosen as advisers. These facts tend to concentrate even more upon the draftsmen 
the responsibility for the technical excellence of the Code. 

The task of drafting a commercial code is more complicated and important 
than the work of merely restating portions of the common law. Not only must 
the draftsmen be entirely familiar with wide areas of the law as it exists, they must 
also be able to fashion an instrument for the regulation of a myriad of commercial 
situations both present and future which insures continuity of the law and business 


“Among others the provisions of Sections 1-105 and 1-107 discussed below have been debated and 
approved at least once by close votes. 

© Professor Llewellyn during his service on the Commission on Uniform Laws, drafted some amend- 
ments to the N. I. L. which were never approved; he is also the draftsman of the Trust Receipts and 
parts of many other uniform acts most of which are narrow statutes. His most famed writings are 
in the field of Jurisprudence; but he has published a case book in Sales. 

*The May, 1949, Draft contains the names of draftsmen and committees of advisers in the Com- 
ment to the first section of each Article. For example, see p. 35 (1949 Draft). In following the list 
the article numbers will have to be changed to correspond with the 1950 draft. 

7 Sales, Letters of Credit, Documents of Title, Miscellaneous Banking Transactions, and Bulk Trans- 
actions. 

*Commercial Paper, William E. Prosser and Fairfax Leary; Bank Deposits and Collections, Fairfax 
Leary; Investment Securities, Soia Mentschikoff (Mrs. Llewellyn); Secured Transactions, Allison Dunham, 
Grant Gilmore, Charles Bunn, Fairfax Leary. 

® For a list of these men see the 1949 Draft, supra note 6. 





144 Law anp ConTEMPORARY PRoBLEMS 


practices, is sufficiently sharp to cut out injustice, and remains flexible enough to 
allow for legitimate change. This requires knowledge, skill, and insight which can 
only be furnished by a large and carefully manned research and drafting organization. 

Even if this staff of workers were as numerous and able as those who compiled 
the Restatement”® it is highly doubtful if the same type of organization which did 
that work could prepare in five or six years a suitable commercial code when the 
first three volumes of the Restatement"? required over ten years for completion.’* 
It should also be noted that the compilation of the Commercial Codes of France! 
and Germany" which are comparable but not so difficult, each occupied for seven 
to ten years the best legal minds of those two countries. 

In a project of the size and importance of the Commercial Code it would seem 
that a full-time Editor-in-Chief" would need, on the legal side alone, the help of at 
least thirty of the most distinguished legal scholars in the fields being codified. 
Careful study might cause one to doubt if these legal standards have been met.'® 

There is a further major difficulty with the organization of this project. Since 
it is creating law to control complicated commercial transactions, mere collection of 
legal data and ex cathedra statements of rules of law as was the case in the Re- 
statement, will not suffice. Because this Code is designed to control business activities, 
there should be among its intimate advisers impartial experts on commercial trans- 
actions comparable in numbers to the legal staff, to aid in constructing the provisions 
of the Code which ought to be supported by research data on the commercial trans- 
actions being created and regulated. So far as the writer knows there was no such 
advice and research except possibly in the preparation of the Bank Collections and 
Letters of Credit part of the Code."* 

Of course there was copious advice from commercial pressure groups like the 
American Bankers Association. But this is always slanted in the interest of the 
group and is likely to do more harm than good. Hence the absolute necessity for 
impartial and expert commercial research which delves into the practices and needs 
of both sides of the commercial transactions. This requires a “grubbing for facts” 
far beyond knowledge of rules of law, records of decided cases, or the express desires 
of organized commercial interests. In absence of such careful economic research it 

2° These draftsmen and advisers are listed in the first part of each volume, for example, see RestaTE- 
MENT, CONTRACTS ix (1932); RESTATEMENT, TRUSTS Xx (1935). 


11 Conflicts, Contracts, Torts. 

12 The work was begun in 1923 and the final volumes of these first three Restatements were published 
in 1934. See Restatements, supra notes 10 and 11. 

*8 See 21 CoMMERCIAL Laws oF THE WorLp 5. 

1454 CoMMERCIAL Laws OF THE WorLp 6. 

18 During the time the Code was in process Professor Llewellyn taught a full-time schedule at both 
Columbia and Harvard Law Schools, was on the Executive Committee of the Association of American 
Law Schools as President-elect and President, and also carried on many other professional activities. 

*® Anybody desiring to make a comparative study of the respective careers of the framers and 
advisers of the Commercial Code and the Restatements may find them listed in the 1949 draft supra 
note 6 in the first comments to each Article, and in the Prefaces to the respective Restatements. The 
Directory of the Association of American Law Schools will give a summary of the careers of the draftsmen 
of the Restatements and the Code, almost all of whom are or have been law teachers. 

17 Uniform Commercial Code, Proposed Final Draft, Spring, 1950, p. 6. 
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is doubtful whether any commercial code could be more than an experimental shot 
in the dark. 

Although these disturbing facts tend to raise a cloud of doubt, only an examina- 
tion of the draft itself will indicate whether or not the editors have succeeded in 
producing an instrument worthy of the purpose. 


Il 
CuoIcE oF LANGUAGE 


Since the Code is still in the tentative state, detailed and technical examination 
of specific language is not fruitful at this time, except that it may be helpful in 
correcting the numerous errors of draftsmanship and printing which are still legion 
throughout the draft, but which are being corrected by the diligent staff that is at 
hand to give attention at any time to the latest official copy. This discussion then 
will be confined to generalities of the plan and its execution with only enough 
reference to specific provisions to illustrate the points involved. 


A. Definitions 


Because codes are written embodiments of the law, choice of language is of 
paramount consideration. This draft is largely built upon technical words particu- 
larly defined, directly or by reference, in nine sections’® containing approximately 
one hundred and eighty separate, complete or partial definitions. Of these, forty-five 
are set out in Article 1 as general terms to be used throughout the Code. Subject 
to additional definitions and “unless the context otherwise requires,”’® they purport 
to be applicable to the entire Code. Forty-five more definitions are scattered over 
eight articles with the prefix “in this article unless the context otherwise requires.”?° 


Approximately ninety other definitions with the introduction “other definitions 
applying to this article”*’ 


eight other articles. Thirty-seven of these ninety terms are repeated in at least two 


and with no limiting phrases, are scattered throughout 


articles as “definitions in other articles applicable to this article.”*? Nineteen are 
used in three or more articles and one, “check,” is used in four or more. 

These definitions would appear to be the skeleton of language upon which 
the Code is built; but it should be noted in passing that they are only a fraction 
of the terms which are subject to general or partial definitions throughout the 
Code, too numerous to catalogue here, and which fall within the catch-all phrases 
of Section 1-201: “Subject to additional definitions and unless the context otherwise 
requires.” 

Among the one hundred and eighty odd definitions are many terms ingeniously 
constructed to meet the technical needs of the legal relations being codified. There 
are also many definitions which change the dictionary or well-established legal 


*® 1-201, 2-103, 3-102, 4-104, 5-103, 6-103, 7-102, 8-102, 9-105. 
19 
1-201. 
*° For example see 2-103(1) and 3-102(1). 
*1 For example see 2-103(2) and 3-102(2). 
*? For example see 2-103(3) and 3-102(3). It would not serve any particular purpose to set out 
these repeated terms in detail here. 
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meaning of the terms either by giving them connotations totally or partially foreign 
to their established usage or by cutting out or adding to the context of the word 
much that changes its ordinarily understood meaning. For example merchant 
is defined in Section 2-104 as: 


“Merchant” means a person who deals in goods of the kind or otherwise holds himself 
out as having knowledge or skill peculiar to the practices or goods involved in the trans- 
action or to whom such knowledge or skill may be attributed by his employment of an 
agent or broker or other intermediary who by his occupation holds himself out as having 
such knowledge or skill. With respect to transactions of financing, payment, collection, 
and the like, a financing agency is a “merchant.” 


This word then becomes the basis of a sharp cleavage between legal rights of 
persons dealing in goods throughout Article 2 of the Code. 

An extreme example of the extent to which the draftsmen have twisted the well- 
established meaning of words may be found in the definition of two terms: Local 
Bank and Metropolitan Bank.** 


“Indirect remittance” is the use by a bank without foreign correspondents of the foreign 
credit facilities of another bank. In indirect remittance transactions the bank dealing 
with the original customer is the “local bank” and the bank whose credit facilities are used 
is the “metropolitan bank.” Unless otherwise agreed, a local bank is a customer of a 
metropolitan bank. 


These are not isolated examples of unusual slips in draftsmanship. At least 
one hundred*® out of the one hundred and eighty defined terms partake, wholly or 


** Among others see 2-209(2), 2-314(1), 2-603, 2-605(1)(b), 2-609(2). 

** 6-109(1). 

*° The words with unusual meanings and the sections in which they occur are set out below. The 
words in quotes are from the text of the Code; those in parenthesis, their approximate defined meanings. 


Sec. 1-201 
( 2) “Aggrieved party” (?). 
( 3) and (10) Distinction between Agreement and Contract (contract rights and obligations). 
( 4) “Bank” (Banker). 
( 5) “Bearer” (Possessor). 
( 9) “Conspicuous” (?). 
(11) “Creditor” (Creditor and Fiduciary). 
(16) “Fungible” (Equivalent Units). 
(19) “Holder” (Possessor of Negotiable Paper); cf. 3-302(1). 
(21) “Insolvency proceedings” (Liquidation Proceedings). 
(23) “Money” (Legal Exchange). 
(24) “Notice” (constructive notice). 
(26) “Notifies” (Reasonable steps toward Notice). 
(27) “Organization” (Legal or commercial entity). 
(28) “Party” (Contractor). 
(30) “Presumption” (Rebuttable Presumption). 
(31) “Purchase” (Transfer of interest). 
(32) “Purchaser” (Transferee of interest). 
(33) “Remedy” (Remedial right). 
(35) “Rights” (“Includes remedies”). 
(37) “Send” (?). 
(38) “Signed” (Authentication). 
(39) “Surety” (“includes guarantor”). 
(40) “Telegram” (?). 
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(41) “Term” (?). 
(44) “Wares of commerce” (Goods delivered to bailee). 
(45) “Written” (“reduction to tangible form’). 
Sec. 2-103 
(2) “Banker's credit” (“Irrevocable credit” etc.); cf. Financing agency, 2-325, 2-104. 
“Between merchants,” see “Merchants” 2-104(1). 
“Buyer in ordinary course of business” (7!?). 2-403. 
“Cancellation” (Termination for breach). 2-106(4). 
“Confirmed credit,” cf. 2-325 comment 3. 
“Contract for sale’ (contract to sell and sale [passage of title] ), 2-106. 
“Cover” (Mitigate damages). 2-712. 
“Installment contract” (contract for both delivery and payment in installments). 2-612. 
“Letter of credit” (Irrevocable credit). 2-325. 
“Lot” (parcel or single article). 2-105. 
“Merchant” (dealer, expert or purported expert). 2-104. 
“Overseas” (Air or water shipment etc.); cf. 2-323. 
“Person in Position of a Seller”; cf. 2-707. 
“Sale” (“Passing of title” etc.); cf. Sales Act Sec. 1. 
“Termination”; cf. “Cancellation” 2-106. 
Sec. 3-102 
“Banking day” (Day on which every department is open). 
“Issue,” cf. N. I. L. 191. 
“Secondary party,” cf. N. I. L. 192. 
“Acceptance” (Must be on the draft). 
“Accommodation party” (Surety), see 1-201(39). 
“Alteration” (material alteration), quaere if a definition at all. 
“Certificates of Deposit’ (Negotiable certificates of deposit). 
“Definite time” (Definite time subject to contingencies); cf. 3-109. 
“Dishonor,” cf. 3-507, 4-404. 
“Draft,” cf. 3-104, 3-102(1)(d). 
“Holder in due course,” 3-302, 1-201(19). 
“Instrument” (Negotiable instrument)? probably not a definition. 
“Negotiation,” cf. 3-202, 1-201(19), circuitous. 
“Note” (simple negotiable note), see 3-104(2) & (3). 
“Notice of Dishonor,” see 3-508, Not a definition; but see 1-201(24). 
Sec. 4-104 
“Account” (Bank account). 
“Customer” (One having bank account etc.). 
“Item” (Instrument for payment of money). 
“Properly payable” (?). 
“Settle” (to make one of three kinds of payment). 
“Collecting bank” (collecting bank not payor). 
“Depository bank” (collecting bank). 
“Value” (Parting with something) 3-303; cf. N. I. L. 25, ror. 
Sec. 5-103 
“Customer” (Buyer of credit). 
“Draft” (request for payment); cf. 3-102. 
“For account of” (receiver of credit or payment). 
“Beneficiary” (person entitled to draw). 
“Credit” (letter of credit). 
“Good faith purchaser” (Holder in due course with knowledge of letter of credit), cf. 3-302, 
1-201(19), 5-105, 7-502(1). 
“Issuer” (bank issuing letter of credit). 
Sec. 6-103 
“Remittance” (“procurement of payment”). 
“Customer” (remitter). 
“Indirect remittance” (foreign remittance, etc.), 6-109. 
“Local bank,” 6-109. 
“Metropolitan bank” (a bank whose foreign credit facilities are used by another bank which 
has none) 6-109. 
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in part, of this eerie unreality of meaning.. It should be further noted that these 
definitions within themselves involve the use of many terms which have been given 
special meaning in other definitions. (The words in italics in the definitions and 
sections quoted throughout the rest of the body of this article are such defined terms.) 
The result is a compounding of definitions to create a wonderland of exotic words 
which may be a delight to the lovers of intricate semantics, but which will rise to 
plague any lawyer, businessman, or judge who attempts to apply such a statute to 
the regulation of everyday transactions. This extensive use of definitions should 
be contrasted with the European codes, both commercial and civil, which are con- 
structed on the current legal language of the time with practically no artificial 
definitions,** thus assuring continuity of the law in codified form. 


B. New Language 
There is a further difficulty with the language of the Code. In addition to the 
defined words, the draftsmen have seen fit to use a lot of new words to express 
old concepts. Where the language is defined there is the mere struggle with defi- 
nitions, but new phraseology also raises the question of why the new language (not 
defined) is used. The Commissioner’s notes to the various sections edited in the 





Sec. 7-102 
“Bailee” (Person issuing document of title). 
“Consignee” (consignee named in bill). 
“Consignor” (consignor named in bill). 
“Issuer” (Bailee with variations and additions). 
“Value” (consideration). 
“Duly negotiated” (negotiation in regular course of business to Holder in Due Course), 7-501. 
Sec. 8-102 
“Issuer” (Includes surety, holding companies or persons controlling principal debtor, trustees, 
receivers or like), 8-201. 
“Restrictive indorsement” (Indorsement to create agency), 8-308(3). 
“Subsequent purchaser” (Includes finder, thief, converter, etc.), 8-302. 
“Valid” (among others, “does not mean the security is free from forgery”), 8-103. 
“Value” (among others ‘delivery pursuant to a pre-existing contract for sale’). 
Sec. 9-105(1) 
“Account debtor” (Includes debtor on “chattel paper” or contracts!) but “Account,” see 9-106, 
excludes rights “evidenced by” . . . “chattel paper.” 
“Debtor” (“Person whose property is subject to a security interest,” real surety). 
“Instrument” (excludes chattel paper). 
“Secured lender” (Holder of security interest, loans and otherwise). 
Sec. 9-105(2) 
“Account” (debt for goods or services evidenced by instrument or chattel paper or judgment). 
“Consumers goods” (“Goods used for the debtor’s personal family or household purposes”). 
“Contract right” (“right to payment not yet earned by performance” except wages, salary, judg- 
ment or right on instrument). 
“Crops” (farm or forest products except lumber or timber). 
“Crops,” “Equipment,” “Farm products,” “Inventory,” (You look at 9-109 and then tell me). 
“Lien Creditor” (?), 9-303(3) (creditors holding ordinary liens omitted). 
“Possession of lender” (Includes possession on behalf of lender except by debtor). 
“Proceeds” (Includes “earned” accounts). 
°In this respect contrast Louisiana’s civil code, Book III, Title VII (Dainow 1947) (taken from French 
Civil Code) pp. 448ff. and German Civil Code, Seventh Section (Chang Hai Wang's Trans. (1907)) pp. 
o5ff., with Article 2 of the proposed Commercial Code; Compare also German Cheque Law, 25 Com- 
MERCIAL Laws oF THE Wor p, 481ff., with Article 3. 
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Comments usually cite the familiar provisions of the uniform laws with the expla- 
nation “rephrased” or the like. The lawyers and courts are left with the task of 
determining to what extent the new language is meant to create new legal relations 
not found in the older acts. 

One example will suffice to illustrate this ever present difficulty. Section 8-301 in 
defining the rights of a “bona fide purchaser” (holder in due course) of a security 
uses the following language: 


A bona fide purchaser in addition to acquiring the rights of a purchaser acquires also a 
perfect title to the security. 


By interpreting the terms in italics which are defined elsewhere*’ and by con- 


sulting the Comment”® we reach the conclusion that a “bona fide purchaser” with the 
rights of a purchaser,”® takes as an assignee of his transferor; in addition, as a “bona 
fide purchaser” by definition®® probably includes the rights of a “purchaser*' for 
value’”®* and a “subsequent purchaser”*® for value, he cuts off some of the defenses 
of the “issuer”** (corporation)**® and having perfect title he (with the help of the 
Comment)** cuts off prior property rights in the paper. In other words he gets 
additional rights about the same as a holder in due course. Two questions remain 


*7 8.302, 8-301(2), 8-102(b). 

*° Comment to 8-301, p. 666. 

?° 8-301(2) provides: “Upon delivery of a security the purchaser acquires the rights in the security 
which his transferor had or had actual authority to convey but a person who himself participated in any 
fraud or illegality cannot by later purchase increase his original rights if at the time of such participation 
he knew of the fraud or illegality.” 

8° 8-302(2) provides: “A ‘bona fide purchaser’ is a purchaser who in good faith, for value and 
without notice of any claims of ownership takes delivery of a security in bearer form or of one in 
registered form issued to him or indorsed to him or in blank.” 

*2 1-201(32) provides: “ ‘Purchaser’ means a person who takes by purchase”; and 1-201(32) “ ‘Pur- 
chase’ includes taking by sale, mortgage, pledge, lien, issue or re-issue, gift or any other transaction 
creating an interest in property.” 

2 8-303 provides: “ ‘Value’ with respect to purchase for value means 

(a) any consideration sufficient to support a simple contract including the extension of 
immediately available credit whether or not drawn upon and whether or not a charge-back 
is provided for in the event of difficulties in collection; or 

(b) taking a security as collateral for a pre-existing claim; or 

(c) delivery pursuant to a pre-existing contract for sale.” 

*® 8.302(1) provides: “A ‘subsequent purchaser’ is a person who takes other than by original issue.” 

** 8-202(2)(3) and (4) provides: “(a) A security other than one issued by a government or govern- 
mental subdivision or agency even though issued with a defect going to its validity or proper form is valid 
in the hands of a purchaser for value and without notice of that defect unless the defect involves a violation 
of constitutional provisions in which case it is valid only in the hands of a subsequent purchaser for value 
and without notice of the defect. 

“(b) The rule of subsection (a) applies to an issuer which is a government, governmental subdivision 
or agency only if there has been substantial compliance with the legal requirements governing the issue 
or if the issuer has received substantial consideration for the issue as a whole or for the particular 
security and a stated purpose of the issue is one for which the issuer has power to borrow money. 

“(3) Except as otherwise provided in the case of forged or unauthorized signature on issue (Section 
8-205), unless otherwise agreed lack of genuineness of a security is a complete defense even against a 
purchaser for value and without notice. 

“(4) All other defenses of the issuer including nondelivery and conditional delivery of the security 
are ineffective against a purchaser for value who has taken without notice of the particular defense.” 

*5 See 8-201. 

86 8.301, Comment. 
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unanswered. Section 57 of the N. I. L. which the Comment cites defines these 
rights as follows: 


[He] holds the instrument free from any defect of title of prior parties and free from 
defences available to prior parties among themselves, and may enforce payment of the 
instrument for the full amount thereof against all parties liable thereon. (Underlining 


added.) 


Now, first, it becomes immediately evident that both the Code and the Comment 
omit reference to defenses of indorsers and transferors.** Does this mean that these 
defenses are not cut off? It might be answered that these rights are included in 
“perfect title” even though title normally refers to property rights rather than to 
choses in action, and it is so used in the Comment.** Perhaps such defenses are 
cut off; but regardless of your answer to this there is a second question. “Perfect 
title” usually means title against the whole world. Note that N. I. L. Section 57 cuts 
off rights of prior parties only. Does this mean that the “bona fide purchaser” 
under the Code, if he be a trustee, agent, factor, receiver, or other fiduciary, has 
perfect title against his beneficiary? This is a startling result but clearly within 
the wording and the legislative history, else why use the new terminology? If it be 
answered that the “bona fide purchase” requires him to take “without notice of any 
claims of ownership” including those of his own beneficiaries, then you get the 
equally startling result that no fiduciary and the like can have the rights of a “bona 
fide purchaser” (holder in due course). Either result is made possible and probable 
under this use of new words. It might be answered, “Anybody knows that is not 
the law.” To resort to that kind of interpretation, it must be assumed that there 
is a complete and available “common” law in all jurisdictions outside of the Code. 
Unfortunately no such uniform common law (outside of the statutes to be replaced) 
exists. Only if it did could draftsmanship of this kind be justified, and if that were 
the state of the law, there would be little need for the Code. 

This is not an unusual case to be found only after long research. The identical 
error of using “perfect title” or its equivalent to change the present clearer phrase- 
ology of uniform laws, is repeated three times*® in other parts of the Code. New 
language appearing throughout the entire draft" will necessarily be subjected to some 
sort of historical interpretation. In fact how else do you explain its use? 

This novel wording so popular with the draftsmen causes new problems to grow 
where none existed before, which, for their solution, require a naive postulation of an 
omnipotent “common” law such as only broods over law schools. 


*7 But they have liabilities, see 8-306, and therefore probably have defenses. 

*® 8-301, Comment 1. 

8° 8-302(2) supra, note 30. 

*° 5-502(1)(a) and (b), and cf. 3-305(1), “free from (1) all claims on the part of any person.” 

“ The expressions “rephrased,” “completely rephrased,” and the like in reference to present Uniform 
Laws appear fifty-four times in Comments to Article 2, Sales, alone. 
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I] 


Unity oF THE CopDE 


A. The Same Word With Multiple Meanings or Definitions 

Not only are words and definitions throughout the Code used in unnatural or 
new meanings, but also it is quite common to find the same word given different 
connotations in various parts of the Code. 

Some of the most glaring of these shifts of meaning are: 

Value. Although the present uniform laws drafted at different times by various 
people get along with almost identical definitions of value,** this Code contains 
four substantially different definitions of the term. Articles 3 and 4 use a concept 
of performed contracts, with a slight variation in Article 4.** Article 7 adopts con- 
tracts, checking credit, and security for pre-existing claims;** Article 8, consideration, 
any extension of credit, security for pre-existing claims, and delivery of goods 
pursuant to contracts;** Article g, satisfaction or security for pre-existing claims or 
consideration ;** and, in addition, it creates another concept, “new value,’*? apparently 
borrowed with alterations from the Uniform Trust Receipts Act.*® 


“2 The following sections of Uniform Laws are on value: Conditional Sales Act 76(1), Bills of Lading 
Act 53, Stock Transfer Act 22, Warehouse Receipts Act 58; and cf. Negotiable Instruments Law 25, 27, 
and 191. 

*® 3-303 provides: “A holder takes for value: 

“(a) to the extent that the agreed consideration has been performed or that he acquires a security 
interest in or a lien on the instrument otherwise than by legal process; or 
“(b) when he takes the instrument in payment of or as security for an antecedent claim against 
any person whether or not the claim is due; or 
“(c) when he gives a negotiable instrument for it or makes an irrevocable commitment to a third 
person.” 
Cf. 4-104(3)(m): “‘ ‘Value.’ Section 3-303." But cf. 4-212: 
“When Bank Is Holder in Due Course. 

For purposes of determining its status as a holder in due course, the bank has given value to the 
extent that it has a security interest in an item and a bank which takes a negotiable instrument before 
maturity for deposit in a checking account in good faith and without notice of any claim or defense is a 
holder in due course to the extent that credit given for the instrument is withdrawn or applied, whether 
before or after maturity, before the bank has had a reasonable opportunity, after having received notice 
of a claim or defense, to charge back the amount of the interest purchased or credit given.” 

** 5.102(1)(g) provides: ‘‘ ‘Value’ with respect to purchase for value means 
( i) any consideration sufficient to support a simple contract; or 
(ii) the extension of immediately available checking credit whether or not drawn upon and 
whether or not a charge-back is provided for in the event of difficulties in collection; or 
(iii) taking goods or documents of title in satisfaction of or as security for a preexisting claim.” 
*® 8-303 provides: “ ‘Value’ with respect to purchase for value means 
(a) any consideration sufficient to support a simple contract including the extension of immediately 
available credit whether or not drawn upon and whether or not a charge-back is provided 
for in the event of difficulties in collection; or 
(b) taking a security as collateral for a preexisting claim; or 
(c) delivery pursuant to a pre-existing contract for sale.” 
“*9-108(1) provides: “A person gives ‘value’ for rights in property if he takes his rights 
(a) in satisfaction of or as security for a preexisting claim; or 
(b) in return for any consideration sufficient to support a simple contract.” 

“7 g-108(2) provides: “Where a secured lender makes an advance, incurs an obligation or otherwise 
gives new value which is to be secured by after-acquired property his security interest in the after-acquired 
collateral is not security for a pre-existing debt or claim if the debtor acquires his rights in such collateral 
either in the ordinary course of his business or under contract of purchase made within a reasonable 
time after the making of the security agreement and pursuant thereto.” 

*® P. 728, Comment 2. 
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Among other things this gets the fantastic result that a bank taking, for credit to 
a depositor’s account, a draft with a negotiable document attached can, in this 
ordinary commercial situation, be a holder for value of the document but not of the 
draft.*° 

Customer has at least four different meanings. In Articles 3 and 4 it is a person 
having a bank account;™ in Article 5 a buyer of a credit;™' in Article 6 a remitter 
and a “local bank.”®? In none of these articles is the term used in its most common 
commercial meaning. 

Letter of Credit. Although Article 5 is devoted to letters of credit and defines and 
explains them at some length, which meaning is adopted in Article 3,°° in Article 2 
the term means “irrevocable credit” etc.™* 

Account has at least®* three defined meanings. In Articles 3, 4, and 6 it means 
bank account;®® in Article g it has contradictory definitions. In 9-105(a), 


> 


“Account Debtor” means the person who is indebted on account, chattel paper, or 


contract right, 
while in 9-106 it means 
a right to payment for goods sold or leased or for services rendered which is not 


evidenced by chattel paper." 
Even casual readings of the Code will disclose many more cases where words 


are used in multiple meanings.*® 
B. Same Concept With Different Words 

Another example of lack of coherence is the fact that the same or similar con- 
cepts are expressed in entirely different language in various articles of the Code. 
Two glaring instances of this annoying style will suffice. 

The good faith purchaser for value of negotiable paper who cuts off defenses 
and gets better title than his vendor, appears in all sorts of guises. Although there 

*° Cf. 3-303, 7-102(1)(g). Cf. 4-211, 4-212, 4-104(1)(e): “ ‘Item’ means any instrument for the 
payment of money. . . .” 

5° 3-102(3), 4-104(1)(d): “ ‘Customer’ means any person having an account with a bank or for 
whom a bank has agreed to collect items and includes a bank carrying an account with another bank.” 

®2 5-103(1)(a): “A ‘customer’ is a buyer or other person who causes a bank to issue a credit.” 

52 6-103(1)(b): “A ‘customer’ is the person who initiates the remittance and includes a purchaser of a 
bank’s draft drawn to order of the remittee.”” Cf. 6-109(1): “Unless otherwise agreed, a local bank is 
a customer of a metropolitan bank.” 

58 3-102(3). See definition of credit, 5-104, too long to repeat here. 

4 2-103(2), 2-325(3): “Unless otherwise agreed the term ‘letter of credit’ or ‘banker’s credit’ in a 
contract for sale means an irrevocable credit available by its terms not only to the seller but also to a 
good faith purchaser of drafts drawn under it which is issued by a financing agency of good repute and, 
where the shipment is overseas, of good international repute. . . .” 

°5 For use in another sense, see 3-206 and 6-112. 

5° 3-102(3), 6-103(3), 4-104(1)(a): “‘‘Account’ means any account with a bank and includes a 
checking, time, interest or savings account.” 

s Of course it is intellectually possible to distinguish between account as used in “Account Debtor” 
and in “Account”; but what is the practical value of this type of intellectual gymnastics when there are 
plenty of other words available to express the ideas? 

°° A few of these are: “Money” 1-201(23), 3-107; “Issuer” 3-102(1)(c), 5-104, 7-102(1)(f), 8-201; 
“Draft” 3-102(1)(d), 3-104, 5-103; “Goods” 2-105, 2-107, 9-105, 9-109; “Buyer in ordinary course of 
business” 2-403, 3-302 (see Comment 3), 9-307, cf. 7-501(4). 
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has been some effort to unify the concept in the definition of “holder,” it ends 
there. In Articles 3 and 4 he is a “holder in due course”;®° in Article 5 he is a “good 
faith purchaser”;*' in Article 7, “a holder to whom negotiable document of title has 
been duly negotiated.”®* Article 8 calls him a “bona fide purchaser’;®* and in 
Article g he has all three of the above meanings™ plus the designation “assignee who 
takes his assignment for value, in good faith and without notice of a claim or a 
defense except as to defenses of the type which may be asserted against a holder in 
due course of a negotiable instrument under the article on Commercial Paper,” 
and he also has a near kin, “Purchaser for value of chattel paper.’®® 

Now it may be that these terms are intended to signify technical differences in 
substantive rights available to the parties designated; but, if they do, such differences 
are not clearly set out. As a matter of fact these concepts are so much alike that all 
but the last could be codified under the term “holder in due course.” 

A second example of a failure to use general terminology is found in the manner 
in which the Code deals with the concept of warranty. Although this subject is 
currently covered by at least five uniform laws*’ and the Contracts Restatement,®* 
all agree that a transferor of commercial paper whether negotiable or not is subject 
to at least four basic warranties: (1) the paper is genuine; (2) the transferor has 
title or right to transfer; (3) he has no knowledge of disabling facts; and (4) the 
obligation is valid.®® As is to be expected there is a variation of wording in the 
statutes but in many the terminology is almost identical. Unity here would therefore 
seem to be indicated, and appears to be possible to accomplish, with variations 
necessary only to cover special instances. But what has the Code done? Articles 3 
and 4 though couched in almost identical language set out seven warranties;™ 
Article 7 covers three,’ and Article 8 the same three but in quite different verbiage’? 
and with some additions as to broker’s warranties.’* Now due to different verbiage, 
it is doubtful if the warranties set out are coexistent even when the different types 
of paper appear in the same transaction; but what is worse, the remaining six 
articles (except Sales, Article 2) though they all cover situations where transfers 
of commercial paper and contracts are involved, seem to be silent on this basic 
subject. The Sales Article sections on warranties’ are couched in language which 
seems to have no relation to the subject elsewhere in the Code. 


5° r-201(19): “ ‘Holder’ means a person who is in possession of a negotiable document of title or 
negotiable instrument or investment security so issued or indorsed that he can negotiate it.” 

°° 3-302, 4-104(3)(g), 4-212. 

* 5-105. °? 7-502. 

8 8.302; cf. 8-301(3). #4 9-309. 

*5 9-208(2). *¢ 9-308(1). 

eh Es. Gs; 66; S.A. 23-16, 35, 96; B. L. A. 35; 96; W. R. As 44,453 S. T. As 22. 

*8 Section 175. 

®°See FREDERICK K. BEUTEL, MATERIALS AND CAsEs ON UnirorM ComMerciaL Laws 410 (1950). 

7° 3-417, 4-210, 4-306. a ere 

72 8.306. 78 8-314. 

74 5-312 to 2-318. 
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The Code then is less unified on this basic subject than are the current uniform 
laws and the Contracts Restatement, and covers much less of the subject matter than 
the current statutes and Restatement. 

Similar absences of unity in basic concepts of commercial law are evident through- 
out various articles of the Code. 


III 
A Sample PRrospL—EM 


What has been said so far is mostly theory; and, perhaps, can be answered 
simply by the proposition that if the Code offers workable regulation of ordinary 
business transactions, difficulties of language are incidental and will be overcome 
as the profession becomes used to the new expressions. It would be wise, therefore, 
to pause long enough to apply the Code to a sample commercial case as a test of its 
usefulness. Such a problem, which arises every day, might be the following. A 
local dealer buys from a farmer a heavy wagon and two fine draft horses for which 
he gives him a note, otherwise negotiable in form, for $300.00 with a clause, “This 
note is given for a team of horses and a wagon, title remaining in the seller until 
paid.”"> The farmer discounts the note for credit to his account with his local 
banker. The dealer then sells the horses and wagon to a second farmer who bor- 
rows the money on a chattel mortgage from bank number two. At maturity the 
dealer defaults, claiming fraud. The discounting banker asks for his rights under 
the Uniform Commercial Code. The Code purports to codify the law both as to 
notes and security. 

(1) As to the note: 

The note is not a “note” within the meaning of Section 3-104(3) because it “pur- 
ports to create or reserve security” so we turn to the Security Article, 9. It provides“® 
“nothing in this article limits the rights of a holder in due course of a negotiable 
instrument’; but this is not a “negotiable instrument.” It is chattel paper within 
the definition of Section 9-105(1)(b).7* 

Section 9-308 provides, “a purchaser for value of chattel paper who obtains 
delivery thereof has a right to such paper and its proceeds in priority to the rights 
of an earlier secured lender,” etc. Of course there is no “earlier secured lender” but 
this appears to be the closest section. So the bank has some right in “proceeds” but 
nothing is said about the rights on the note against the maker or indorser. The 
N. I. L. covers this but the N. I. L. would be repealed by the Commercial Code.** 


*®If the reader desires he can add a chattel mortgage, conditional sale, or other evidence of title 
retention without further complicating the problem. 9-105(1)(b), infra note 77. 

*° 9-309. 

77 9-105(1)(b): “‘Chattel paper’ means a writing of a type whose transfer in ordinary course of 
business requires delivery and which evidences a security interest in or lease of goods. If ‘the writing 
is of a type whose transfer in ordinary course of business does not customarily require delivery, the 
right is an account or contract right. Where an instrument is secured by chattel paper both writings to- 
gether constitute the chattel paper relating to the transaction. . . .” 

*8 r1-102. 
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So the attorney is remitted to the decisions. The recent decisions are not helpful 
because for twenty-five to fifty years the subject has been controlled by the N. I. L., 
and, before that time, the law was in complete confusion on such matters as negoti- 
ability and liability of indorsers of chattel paper. This omission is the more sur- 
prising because chattel notes have been a cause celebre ever since the N. I. L. was 
first drafted.” 

If by any chance this analysis is wrong and the note is, or could be made, negoti- 
able within Article 3, then the bank, having given credit, is not a holder for value, 
and therefore not a holder in due course, under the provisions of Section 3-303, 
which throws us back on the old common law first-in-first-out doctrine, with its 
maze of nonsensically impractical bookkeeping problems. But due to the fact that 
value in Article 9, Section 9-108, is “Any consideration sufficient to support a simple 
contract,” the discounting bank although not a holder for value of the note, by the 
same operation is a “purchaser for value” of the “chattel paper”; so it may be that 
the bank has some “rights” in the horses and wagon under the Commercial Code. 
(2) As to the security: 

The horses and wagon are clearly “collateral” under the definition of Section 
g-105*° and the discounting bank may have a “purchase money security interest”;™ 
but if it does it is as transferee of the farmer-vendor. What then were the farmer- 
vendor’s rights? Section 9-201 provides: 


Except as otherwise provided by law a security agreement is effective according to its terms 
between the parties and against any purchaser from or creditor of the debtor. 


So, unless the law provides otherwise, the security agreement is good against the 


purchasing farmer in the hands of the farmer-vendor. 

The Code provides, Section g-310, that the purchaser of collateral takes subject 
to perfected security interests, and Section 9-302 provides what interests must be 
protected by filing a financing statement (which apparently did not occur here). 


A financing statement must be filed to perfect all security interests except the follow- 
ing: .. . (c) a purchase money security interest in farm equipment having a purchase 
price not in excess of $2,500... . 


But Section 9-307 provides: 


In the case of inventory, a buyer in ordinary course of business takes free of a security 
interest even though perfected. .. . 
7 See BRANNAN, NEGOTIABLE INSTRUMENTS Law 421, 437, 476 (3d ed. 1919), reproducing the Ames- 
Brewster controversy on this point. 
8° 9-105(1)(c): “ ‘Collateral’ means the property subject to a security interest . . .” 
29-107: “A security interest is a ‘purchase money security interest’ to the extent that it is 
(a) taken or retained by the seller of the collateral to secure all or part of its price; or 
(b) taken by a person who by making advances or incurring an obligation gives value to enable 
the debtor to acquire rights in collateral if such value is in fact so used; or 
(c) taken by a person who for the purpose of enabling the debtor to pay for or acquire rights in 
collateral makes advances or incurs an obligation not more than ten days before or after 
the debtor receives the collateral even though the value given is not in fact used to pay the 
price. 
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It appears then that if the horses and wagon are “farm products” the financing 
agreement must be registered to perfect the security interest. If they are “equip- 
ment” such registration is not necessary and if they are “inventory” the security is 
cut off regardless of registration, by a “buyer in ordinary course of business.” 
Section 9-109(5) provides “inventory does not include farm products or equip- 
ment.” This phrase makes the terms mutually exclusive but creates a dangling dis- 
junctive (characteristic of much of the draftsmanship of this Code) which would 
seem to leave the term “equipment” subject to about five meanings;** but fortunately 
all of these terms are defined in Section 9-109 as follows: 
Goods are . . . (3) “equipment” if they are used primarily in business (including farming 
or a profession) or by a debtor who is a non-profit organization or a governmental sub- 
division or agency or if the goods are not included in the definitions of inventory, farm 
products or consumer goods. Equipment does not include goods which at the time a 
security interest attaches are being held or prepared for sale or to be furnished under a 
contract of service; 
(4) “farm products” if they are crops, livestock and products of crops or livestock in their 
unmanufactured state, such as ginned cotton, wool-clip, maple syrup, milk and eggs and 
if they remain in the possession of a debtor from whose raising, fattening, grazing or other 
farming operations they derive; 
(5) “inventory” if they are held or are being prepared for sale or to be furnished under a 
contract of service or if they are raw materials, work in process or materials used or 
consumed in a business. Inventory does not include farm products or equipment... . 


After a careful and prayerful examination of these definitions one might venture 
the opinion that the wagon at the time of the first sale was “equipment.” The 
horses at this time would be “farm products” except for the fact that they do not 
“remain in the possession of a debtor from whose . . . farming operations they 
derive.” At that time they were not “inventory” because they were not “being held 
or prepared for sale” so they must have been “livestock.” 

Just what is the significance of this designation is not apparent but it seems that 
so far as the wagon is concerned, being equipment and by value under $2,500.00, 


filing is not necessary to perfect the security interest; but “livestock” is not included 
in the exception to the requirements of filing** in Section 9-302 so the vendor-farmer 


*2 (1) Farm products or farm equipment, (2) or any kind of equipment (3) or farm eqiupment if 
found on farms (4) or farm equipment whether on farms or not, or (5) any kind of equipment found 
on farms. 

*8It is not apparent just where one would file to protect “livestock” defined in g-109(6), under 
Section 9-401(1) which reads as follows: 

“(1) If filing is required by this Article (Section 9-302) in order to perfect a security interest, a 
financing statement must be filed : 

(a) when the collateral is accounts, chattel paper, contract rights, inventory or equipment other 
than equipment used in farming operations, then in the office of the Secretary of State [and 
in addition if all of the debtor’s places of business are in a single county, in the office of the 

. in that county]; and 
when the collateral is consumer goods, equipment used in farming operations or farm 
products, then in the office of the . . . in the county of the debtor’s residence but if the 
debtor is not a resident of this state then in the office of the . . . in the county where the 
goods are located after the security interest has attached, and in addition when the collateral 
is growing crops in the office of the . . . in the county where the land on which the crops 
are growing is located.” 
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has not perfected his security interest in the horses. Since the security interest, not 
4 


perfected, is cut off by subsequent purchasers without knowledge,” if the purchasing 
farmer had no knowledge of the security interest in the horses, it is gone. However 
this is not the end; when the horses and wagon came into the hands of the dealer 
they were clearly “inventory” within the definition of Section g-109(d) above. Now 
Section 9-307(1) provides: 

In the case of inventory, a buyer in ordinary course of business takes free of a security 
interest even though perfected and even though the buyer knows of the terms of the 
security agreement. 


A “buyer in ordinary course of business” is not defined in the current draft of 
Article g nor listed with the approved definitions but the farmer-purchaser seems 
to be such a buyer.*® So the farmer-purchaser cuts off all the rights of the farmer- 
vendor in the “collateral,” “equipment,” “livestock,” and “inventory,” i.¢., the horses 
and wagon. 

Now, does the discounting bank get any greater rights in the “collateral” than 
the farmer-vendor? Sections g-308 and 9-208, the only ones on the subject, say 
nothing about the point so the bank, under Section g-319 is probably only a common 
law assignee of non-negotiable paper with rights no greater than its assignor. But 
if the counsel can prove that at “law merchant” in the state involved the note was 
“negotiable,” then perhaps Section 9-309 (“Nothing in this Article limits the rights 
of a holder in due course of a negotiable instrument (Section 3-302) ...”) may be 


used by analogy, as provided in Section 1-102(1) and (3).%* 


Now if you still follow me (I am not sure I do) the discounting bank by law 
merchant may be a holder in due course of the note; and as such, by ancient com- 
ie., the wagon, and 


mon law, is a holder in due course of the perfected security," 
may take it or the “proceeds” if the rights of the farmer-purchaser or the second 
financing bank have not intervened. (You may try your hand at working out the 
“proceeds” and the rights of the second bank. I am exhausted.) 


After intricate study it appears that the discounting bank has no rights directly 





given by the Code against (1) the farmer-vendor; (2) the debtor (except for “pro- 
ceeds”); (3) the horses or wagon; (4) the farmer-purchaser; or (5) the financing 
bank. 


** g-301(1)(d): “An unperfected security interest is subordinate to the rights . . . of a buyer even 
though not a buyer in ordinary course of business to the extent that he receives delivery of the collateral 
before he receives knowledge of the security interest and before it is perfected.” 

8 The Sales Article, 2-403(4), partially defines him as follows: 

“Buyer in ordinary course of business’ includes a person to whom goods are shipped pursuant to a 
pre-existing contract or one to whom they are delivered on credit, but does not include a pawnbroker 
or a person taking from one not dealing in goods of that kind or a person taking an interest in inventory 
in bulk or as security or a person taking at an hour or under other circumstances which negate good 
faith or a person purchasing from a farmer.” 

8° y-102(1) & (3): “(1) This Act is remedial and shall be liberally construed and applied to promote 
its underlying reasons, purposes and policies. . . .” “(3) A provision of this Act which is stated to be 
applicable ‘between merchants’ or otherwise to be of limited application need not be so limited when the 
circumstances and underlying reasons justify extending its application.” 

®7 Demainbray v. Metcalfe, 2 Vern. 698, 23 Eng. Rep. 1052 (Ch. 1715). 
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All else must be determined by the “law merchant” or “common law” which 
has been more or less confused or dormant for the last fifty years. 

A “Code” that so ingeniously sidesteps simple problems of law which it should 
solve can only be a bonanza to an already overworked legal profession and a burden 
on commerce. 


IV 


Scope AND COVERAGE 


As the readers will begin to suspect from the foregoing, the Commercial Code 
is not a code at all in the sense in which the term is commonly used to indicate the 
reductions of general concepts of law to written statutes. The style of the various 
sections is more like the Restatement which was designed as a detailed statement of 
holdings of cases rather than a scientific exposition of legal principles. The sections 
are often limited to narrow statements of facts in a style using long and compli- 
cated sentences full of exceptions within exceptions and conditions upon conditions.** 
Such particular statements, as indicated by the problem above, leave vast areas of 
the law uncovered; and reduce the “Code” to a mere collection of statutes. The 
scope of these individual statutes may be roughly classified as follows. 

Article 2, Sales, according to the Comment, is a revision of the Uniform Sales 
Act in different language, and with some additions. Sixty per cent of the sections 
in this article seem to contain much the same legal concepts as, but a rewording of, 
the original Sales Act, with no important substantive changes except that the sales 
provisions on documents of title are moved to Article 7. The new sections are 
largely devoted to details of court procedure, definitions, and narrow rules covering 
specific situations. Whether this is a better or worse codification than the Sales 
Act would require a detailed examination far beyond the scope of this article. Such 
studies as have been made do not seem to be complimentary.*° 

Article 3, which replaces the N. I. L., a general statute covering all negotiable 
instruments payable in money and the rights and duties of the parties thereto, is a 
narrow statute involving only checks, drafts, some promissory notes, and certificates 
of deposit.° In no place in the “Code” are there to be found any general sections 
on various types of negotiable paper, all of which are treated pretty much alike 
in current business practice. For the negotiability of bonds, chattel paper, investment 
trust certificates, and all other types of commercial paper, and the rights of parties 
thereto, one must look elsewhere. Some of this is picked up in other articles but 
much is left dangling in a fashion which is certain to be a source of confusion 


** For example see 1-105, 2-201, 2-401, 2-503, 2-706, 3-304, 3-307, 4-208, 4-301, 4-311, 5-118, 5-125, 
7-403, 7-409, 8-402, and almost any section in Article 9. 

**See Williston, The Law of Sales in the Proposed Uniform Commercial Code, 63 Harv. L. Rev. 
561 (1950); Rabel, Sales in the Proposed Commercial Code, 17 U. or Cu. L. Rev. 427 (1950). 

° 3-104. 
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and a drawback to the enactment of the “Code.” A detailed study will show that 
Article 3, even as reduced, is technically inferior to the N. I. L.™ 

Article 4, Bank Deposits and Collection, is a misnomer. It is really a Bank 
Collection statute. The sections on the rights of customers and depository banks are 
only eight in number and consist largely of detailed rules governing the rights of 
the banks in collection transactions. The general relations of banks and customers 
are almost entirely omitted as they might properly be because they seldom involve 
interstate transactions. But even as a bank collection act only, it is a much needed 
statute and a vast improvement upon the bankers association “Bank Collection 
Code” now enacted in about twenty states. It might be well to disconnect this 
article and adopt it as a uniform law even if the “Code” were not finally recom- 
mended. 

Article 5 covers twenty-six sections codifying letters of credit and seems pretty 
well to cover the subject. 

Article 6, Miscellaneous Banking Transactions, covers only thirteen sections and 
is just what it says—‘“Miscellaneous.” 

Article 7, forty-four sections, is a consolidation of the Bills of Lading and Ware- 
house Receipts Acts and provisions of the Sales Act, which was easy to do because 
all three of the statutes were practically identical, but because of wholesale changes 
in language it is doubtful whether it is as good as the original three acts. 

Article 8, Investment Securities, in thirty-seven sections, covers much of the 
material now in the Uniform Stock Transfer Act, and applies the same principles 
to stocks and bonds whether registered or not. It is a worth-while attempt at 
codification in this important field but as indicated by some of the examples above 
it is far from perfection. It has probably oversimplified too many complicated com- 
mercial institutions; and in connection with Section 1-107, as indicated below, puts 
an intolerable straitjacket on finance transactions. 

Article 9, Secured Transactions, is the gem of a great idea already pretty well 
covered by the not very widely adopted Uniform Conditional Sales Act. It is an 
attempt to gather under one heading all types of security transactions but it is still 
too fragmentary and detailed to be offered as a code. There are also grave doubts 
whether the devices offered for secured transactions are sufficiently various to meet 
the requirements of the business world. Much more research along these lines is 
indicated. Here again Section 1-107, as indicated below, taken in conjunction with 
an inadequately codified law, would play havoc in the business world. 

Article 10 is just another Bulk Transfer Act of which there are many now on the 
books. It is not important as a uniform law because there is little interstate business 
involved in this type of transaction. 

Taken as a whole this “Code” is a collection of nine statutes, three of which— 
Sales, Negotiable Paper, Documents of Title—covering 60 per cent of its pages are 


*? Some studies leading to this conclusion have already been published: Palmer, Negotiable Instruments 
under the Uniform Commercial Code, 48 Micu. L. Rev. 225, 310 (1950). 
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now uniformly adopted in as good or better form and in much more usable lan- 
guage than the present draft. Of the remaining six statutes, two, Miscellaneous 
Banking Transactions and Bulk Sales, are of no partciular significance. The other 
four, constituting 35 per cent of the “Code” by volume—Letters of Credit, Bank 
Collections, Investment Securities, and Secured Transactions—are a real and needed 
addition to uniform laws. In the proper form they would constitute the most 
valuable contribution of the “Code” to current law. 


Vv 


AUTHORITATIVE PRovIsIONS FOR INTERPRETATION 


Article 1 of the “Code,” General Provisions, in addition to definitions already 
discussed, contains a number of sections of general applicability usually found in 
uniform statutes; but in addition it embodies, in Part 1, a number of provisions 
dealing with statutory construction which are unique in the history of codification 
in that they attempt to set up a fragmentary technique of interpretation. While 
many cases in the practice of interpreting uniform laws have appeared, and some 
generalizations along this line can be made,” it is doubtful if the subject is ready 
for codification, at least on the broad and dogmatic scale attempted in some of these 
sections. This effort to straitjacket the courts in application of the statute has 
already been harshly criticized by a renowned expert on codification.®* Little 
need be added here except to point out the practical results of some of these 
provisions. 

Section 1-102 for example provides: “A provision of this Act which is stated to 
be applicable between ‘merchants’ or otherwise to be of limited application need not 
be so limited when the circumstances and underlying reasons justify extending its 
application.” This section is much broader than the usual analogical interpretation 
applied properly to codes in that it attempts to empower the courts to extend or re- 
peal sections of this statute when the judges feel justified in doing so. It is clearly 
unconstitutional in all jurisdictions of the continental United States which have 
sharp separation of powers,’ in that it is a direct delegation of legislative powers 
to the judiciary. It might also fail as such a delegation simply from vagueness. 
Even if by some chance the section were to be held constitutional it is doubtful 
whether the courts would accept the power, and if they would it would be fatal to 
uniformity because it gives the court power to change statutory rules of law “when 
the circumstances and underlying reasons justify” it. 

Section 1-105, with its alternate state and federal versions, which is far too long 
and complicated to reproduce here in detail, is a fantastic attempt in one section 
to repeal the conflict of laws as it applies to this subject. Roughly it provides that 
whenever a transaction whose subject matter is covered by this “Code” in any way 


*2 See BEUTEL’s BRANNON NEGOTIABLE INSTRUMENTS Law c. V (1950). 

° Rabel, supra note 89, at 428ff. 

** There are about thirty such states. See FRANKFURTER AND Davipson, Cases ON ADMINISTRATIVE Law, 
App. I (C), and also (B) and (D) (1935). 
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touches the forum, this “Code” shall apply. Not only is it in “disregard of every 
known system of conflict of laws’ but if ever enacted it would be the destruction 
of uniformity; and would continually raise the spectre of choice of forum which is 
the bane of the existence of practicing lawyers and businesssmen alike. The drafts- 
men glibly justify this exception by a naive argument about as follows: “It is a good 
code so let's apply it in all possible cases.” Although one might doubt the major 
premise, the practical results of adopting such an argument would be disastrous. 
Take for example a hypothetical case. A merchant in New York buys goods in 
San Francisco giving a negotiable note payable in thirty days. The San Francisco 
vendor discounts the note at his bank. The maturity date passes and nothing 
happens. The “Code” is not in effect in either state; but, in the process of collection, 
the note is indorsed in Chicago where the “Code” has been enacted. If the note 
was in fact dishonored, the merchant, in San Francisco, discharged from his liability 
as indorser by lack of notice under the N. I. L. both by the law of New York and of 
California, may find himself held in a suit in Chicago at any time within the statute 
of limitations under the provisions of Section 1-105(3)"° because absence of notice 
is not a defense under the “Code.”*? Such a result is probably unconstitutional be- 
cause it is contrary to the full faith and credit clause of the Federal Constitution. 

The whole of Section 1-105 is obviously a club to force adoption of the “Code” in 
all states, but if the “Code” were so adopted that would not end the difficulty. The 
history of well-drafted uniform laws such as the Sales Act and Negotiable Instru- 
ments Law has shown that interpretation of the best language (to say nothing of 
the extra difficulties made certain by the exotic phraseology in this “Code”) is bound 
to reach conflicting results in various states. With a provision such as Section 1-105, 
then legal advice will be impossible because it will have to take into consideration 
court decisions interpreting the “Code” where it could not even have been foreseen 
that the law would apply, simply because of a fortuitous routing of shipment, collec- 
tion, and like transactions beyond the control of the principal parties to the original 
contract. When it is understood that practically all of the transactions which this 
“Code” will cover involve interstate commerce, and that it may never be uniformly 


adopted in all states, the potentialities of mischief for this section are legion. The 
practical effect would be that each statutory or judicial departure from the uniform 
rule in any state would be potentially multiplied by the number of other states 
touching its transactions. This would be the death of uniformity. 

But for sheer presumptuousness and impossibility of administration Section 1-107 


takes all of the prizes.°* It provides: 
*® Rabel, supra note 8g, at 428. 
°° 1-105(3): “The Articles on Commercial Paper (Article 3) and Bank Deposits and Collections 
(Article 4) apply whenever any contract or transaction within the terms of any one of the Articles is 
made or occurs after the effective date of this Act and the contract 
(a) is made, offered or accepted or the transaction occurs within this state; or 
(b) is to be performed or completed wholly or in part within this state; or 
(c) involves commercial paper which is made, drawn or transferred within this state.” 
®* 3-501. 
®® See also Rabel, supra note 89, at 428ff. 
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The rules enunciated in this Act which are not qualified by the words “unless otherwise 
agreed” or similar language are mandatory and may not be waived or modified by 
agreement. 


So far as the writer knows this has no counterpart in modern legislation. It has 
always been the most effective argument against codification that it created inflexible 
rules of law, and this in spite of the fact that statutes in all free countries, except 
where particular sections of the enactments themselves provide that they are manda- 
tory, are construed to mean that codified rules of law can be varied or waived by 
written agreement of the parties. This “Code” under Section 1-107 makes varia- 
tions by agreement an exception to the general rule. Surely the draftsmen are not 
so omnipotent that they can set up a pattern of law governing our complicated 
commercial world which can be mandatory for the parties in all cases except those 
which the draftsmen have considered for exclusion. A single example will show the 
rigidity of this provision. With minor exceptions it seems impossible as the “Code” 
now stands for a businessman to issue a “security”! and make it non-negotiable’ 
even if it so provides on the face of the contract." Such arrangements put an in- 
tolerable straitjacket on the business world. 

There is however an even further difficulty with this section which lies in the 
ambiguity of the term “mandatory” itself. Good statutes cannot be drafted in terms 
of mandatory and nonmandatory. There are at least fourteen degrees of compulsion 
that may be found in statutes and almost all of them are exemplified by provisions 
of this “Code” or other uniform statutes. Roughly they are as follows: (1) Manda- 
tory, act must be done with criminal penalty for refusal.1°* (2) Mandatory, act 
must be done, no criminal liability but civil liability."°* (3) The act prohibited 
on criminal penalty. (4) Act prohibited on civil penalty." (5) Form required 
if you want certain results under provision of law.1°" (6) Mandatory, but a choice 
between means used for getting results.1°° (7) Form necessary for the results 
desired but can be changed by the parties.’ (8) Results follow in absence of 
agreement.’!® (g) No results without agreement to the contrary, but can be changed 
by the parties.""? In addition to prohibited acts such as (3) and (4) above, (10) the 
act may not be prohibited but civil penalties follow.!? (11) The act may not be 
prohibited but results in civil penalties which can be changed by contract.""* (12) 


*® For example 8-202(5). 

20° 8.102(1). #1 8-301(3) and note. 

7°? 8-202(4) provides: “All other defenses of the issuer including nondelivery and conditional 
delivery of the security are ineffective against a purchaser for value who has taken without notice of the 
particular defense.” But cf. 8-204: ‘‘A restriction on transfer imposed by the issuer even though otherwise 
lawful is ineffective unless noted on the security.” And note that the sections above cited do not contain 
the exceptions required by 1-107. 

7°8 Requirements for registration in Army draft; none in Commercial Code. 

104 B. L. A. 11, 143 7-403(1) and (3), 7-405(1). 

205 BL. A. 44-50; W. R. A. 50-55. 

206 4 .204(1) and (4), 4-103(1). 3-104, 9-302, 9-401. 

208 3-330, 3-111. 309 3.120. 

320 4-325(3), 1-105, 2-714, 2-715. 118.504, 8-208. 

129 5.402. 118 8.208, 3-407(2)(a). 
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The act is not prohibited but void as to one party.’"* (13) Liability follows the act 
only when connected with express intent.’’° (14) Liability for the act regardless of 
intent but can be waived if intent to do so is expressed.'"® The reader can without 
difficulty add more variations. In the ordinary enforcement of law only the first four 
listed above are usually spoken of as mandatory and cannot be changed by contract. 
Now when it comes to applying the provisions of Section 1-107 which of the other 
ten are excepted? 

It seems clear that the “Code” would be better off if Sections 1-102, 1-105, and 
1-107 were omitted entirely, leaving the courts to use their own judgment in estab- 
lishing postulates of interpretation for the statute. 

The “Code” itself already rejects the rules of Sections 1-105 and 1-107 in whole 
or in part in Articles 4’'* and g'’® and in fragmentary places elsewhere.’® {n 
addition Articles 1-108 and 1-207 provide for partial waiver of Section 1-107. 
Section 1-105 in both versions also stipulates that the parties themselves 
may agree on the law which applies. These sections allowing waivers of otherwise 
burdensome provisions put a great premium on sophistication, and provide a means 
of entrapment for innocent parties. They will also lead to all kinds of errors in 
interpretation. For example anybody reading Sections 1-107 and 2-714 and 2-715 
together would conclude that no liquidated damages were available, but on dis- 
covery of 2-720 and 2-721 it appears that they are. The N. I. L. has been roundly 
criticized because conflicting cases arose through the courts failing to read all of its 


sections together;'*° but in no place in the N. I. L. are there traps within traps to 
equal this one, or others that will develop through having parts of the code “manda- 
tory” and parts not, depending upon sections scattered throughout eight hundred 
pages of printed “Code” and Comment. 

Just what is the effect of Section 1-102 described above, giving the courts wide 


latitude in applying the “Code,” upon the mandatory provisions of Section 1-107? 


Merely deleting these obnoxious sections from the “Code” would not be enough. 
This is especially true in the case of 1-107. Throughout the “Code” there has been 
an attempt, not fully realized, to state the rules in the light of Section 1-107. Were 
it deleted, as it must be if freedom of contract in business is to continue, every 
section of the “Code” will have to be re-examined with a view to returning it to the 
ordinary usage of statutory draftsmanship. (A large but not impossible task in 


itself.) 


** 3-404(1). 

138 3-404(2). 

4 8-204, 4-301(2), 2-312, 4-313. 

117 4-102(2), 4-103. 

18 9.103. 

2° For example what is the effect of 8-204, supra, note 102. Note also 2-720, 2-721, 9-317, and 
9°319. 
320 See BEUTEL’s BRANNAN NEGOTIABLE INSTRUMENTS Law 88ff. (1948). 
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CoNCLUSIONS 


The “Code” in its present outline is a worth-while and necessary effort but it is 
not yet ready for enactment. Unless the present style and draftsmanship are 
changed it would be much better to print the current uniform laws in a pamphlet 
and add Articles 4, 5, and 9, revised and enlarged, calling the collection a Com- 
mercial Code. 

It is possible that the specific defects indicated above could be corrected; and for 
aught the writer knows, they already may have been eliminated; but these are 
only samples chosen at random of the results that flow from this kind of codifica- 
tion. The “Code” as a whole must be completely restudied as to language, unity, 
and style by a committee of top legal experts in the subjects codified, aided by a 
similar group of commercial experts directing research into the business practices 
which would be governed and created. Such a revision should be planned to 
reduce to a minimum the dislocation of law and good business practices by building 
upon the language and rules of present uniform laws. There should be added to 
the revised current uniform laws provisions covering the subject matter of Articles 
4, 5, and 9 of the current “Code” making such changes and adding such devices as 
would be proved necessary by careful research into the operation of the law and 
the needs of business. If this were done there would be built upon the foundations 
of the current effort a commercial code which would serve the interests of legitimate 


business throughout the country. To recommend the act in its present form would 
be to invite chaos and risk possible loss of years of fruitful labor on the present 


uniform commercial laws. 














THE SEEMAN PRINTERY 
INCORPORATED 


offers a complete printing and binding 
service to publishers and authors. An 
excellently equipped manufacturing 
plant, coupled with more than fifty 
years’ experience, assures our clientele 


of superior advantages. 





Inquiries Solicited 





413 East Chapel Hill Street : Durham, N. C. 




















ER Rn, ce ng eet i Ve 





DUKE UNIVERSITY 
SCHOOL OF LAW 


FACULTY 1950-1951 


Artuur Ho tis Evens, B.Ph., A.M., M.P.A., Ph.D., LL.D., Presipenr oF THE UNIVERSITY. 


Josepx A. McCratn, Jr., DEAN AND Proresson oF Law. B.A. 1925, LL.B. 1924, LL.D. 1941, Mercer 
University; J.S.D. 1929, Yale University; LL.D. 1944, Tulane University; Duke University since 1950. 


W. Bryan Boticu, Proressor oF Law. A.B. 1917, Duke University; B.A. 1923, B.C.L. 1924, M.A. 
1927, Oxford University; Duke University since 1927. 

Joun S. Brapway, Professor oF Law anv Director of THE Lecat Arp Ciinic. A.B. 1911, A.M. 1915, 
Haverford College; LL.B. 1914, University of Pennsylvania; President, Association of Legal Aid 
Organizations, 1940-41; Duke University since 1931. 

Epwin C. Bryson, AssociaTE Proressor oF Law. LL.B. 1937, University of Oregon; General Counsel, 
Duke University, since 1945; Duke University since 1931. 


Rosinson O. Everett, Assistant Proressor oF Law. A.B. 1947, LL.B. 1950, Harvard University; Duke 
University since 1950. 
H. Craupe Horack, Proressor or Law Emeritus. Ph.B. 1899, LL.B. 1900, State University of Iowa; 


LL.B. 1904, Harvard University; LL.D. 1937, Tulane University; LL.D. 1939, Wake Forest College; 
President, Association of American Law Schools, 1929; Duke University since 1930; Dean, 1934-47. 


Rosert KraMer, Proresson oF Law. A.B. 1935, LL.B. 1938, Harvard University; Duke University 
since 1947. 

E.vin R. Larry, Proresson oF Law. B.S. 1923, Bowdoin College; J.D. 1930, University of Michigan; 
J.Sc.D. 1936, Columbia University; Duke University since 1937. 


Cuarces H. Livencoop, Jr., Associate Proresson oF Law. A.B. 1931, Duke University; LL.B. 1934, 
Harvard University; Duke University since 1946. 


Cuartes L. B. Lownpes, Proresson oF Law. A.B. 1923, Georgetown University; LL.B. 1926, S.J.D. 
1931, Harvard University; Duke University since 1934. 


Dovcras B. Maccs, Proresson oF Law. A.B. 1922, J.D. 1924, University of California; S.J.D. 1926, 
Harvard University; Duke University since 1930. 

Matcotm McDermott, Proressor oF Law. A.B. 1910, Princeton University; LL.B. 1913, Harvard 
University; Duke University since 1930. 

Dae F. Stanspury, ProFesson oF Law AnD Facutty Director or Law Lisrary. B.S. 1914, Valparaiso 
University; LL.B. 1917, Indiana University; J.S.D. 1929, Yale University; Duke University since 
1946. 

Rosert R. Wirson, Proresson oF PowiticaL SciENCE AND LECTURER IN INTERNATIONAL Law. A.B. 
1918, LL.D. 1940, Austin College; A.M. 1922, Princeton University; Ph.D. 1927, Harvard University; 
Duke University since 1925. 




















The Law School of 
Duke University 


The Law School of Duke University is a member of the Association 
of American Law Schools and is on the list of “Approved Law Schools” 
of the American Bar Association. The course of study provided covers 
the wide and varied range of subjects found in other national law schools. 
The training given is designed to prepare lawyers for practice in every 
state. Indicative of the national character of the School is the fact that 
the student body is drawn from thirty-six states and 138 colleges and 
universities. 


The School of Law requires for admission the satisfactory completion 
of three years of academic work, but provision has been made for the 
admission of veterans who have earned not less than two years of col- 
lege credits of good quality. Beginning students may enroll at the open- 
ing of the Fall semester. 


The Law School occupies a building constructed on the Duke Univer- 
sity campus in 1930. Its well-rounded law library, with a collection of 
over 85,000 volumes, is the largest in the South. Living accommodations 
for law students are provided in the new Graduate Dormitory Center 
and in the log cabin group. The beautiful location in the Duke Forest 
and the healthful climate of the Piedmont section of North Carolina 
afford an excellent environment for intellectual work. 


Information as to courses of study and probable expenses will be sent 
upon inquiry to 


Tue Dean, Duxe Universtry Law Scnoor 
Box C, Duxe Station 
Duriam, Nortu Caro.ina 





























